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AMENDING THE PUBLIC HEALTH SERVICE ACT TO 
AUTHORIZE INSTITUTIONAL RESEARCH GRANTS 


Auaust 26, 1960.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. Roserts, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


[To accompany H.R. 10341] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (H.R. 10341) to amend the Public Health Service 
Act to authorize grants-in-aid to universities, hospitals, laboratories, 
and other public or nonprofit institutions to strengthen their programs 
of research and research training in sciences related to health, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


PURPOSE OF LEGISLATION 


The purpose of the legislation is to give the Surgeon General 
authority to make grants for the general support of the research 
programs of institutions (referred to in brief as “institutional research 
grants”), as well as the grants now authorized by the Public Health 
Service Act to support specific projects proposed by individual 
applicants. 

The funds for the general grants would be obtained by setting aside 
a uniform percentage, not to exceed 15 percent, of the appropriations 
to the National Institutes of Health for research grants authorized 
in existing legislation. Applications for the general grants would be 
made by schools of medicine, dentistry, and public health and re- 
viewed by the National Advisory Health Council. 


COST OF LEGISLATION 


No additional appropriations are required to carry out this legisla- 
tion since a percentage of the regular appropriations made for research 
grants by the National Institutes of Health would be set aside for the 
making of the institutional research grants provided for in this legisla- 
tion. 
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COMMITTEE HEARINGS 


The Subcommittee on Health and Safety held hearings on this 
legislation on June 6 and 7 in the course of which it rec eived | testimony 
and communications in support of H.R. 10341 from the Secretary of 
Health, Education, and Welfare, and representatives of the Association 
of American Medical Colleges, the American Dental Association, 
the American Public Health Association, the American Hospital 
Association, the American Medical Association, the American Society 
of Civil Engineers, and also from individual medical schools, dental 
schools, and schools of public health. The committee knows of no 
opposition to this legislation. 


BACKGROUND OF LEGISLATION 


H.R. 10341 would amend the Public Health Service Act so as to 
authorize an additional means for the support of medical research and 
research training in non-Federal institutions. 

Section 301(d) of the act now authorizes the Surgeon General to 
make grants-in-aid to individuals and to public and private institutions 
for research projects recommended by the appropriate national ad- 
visory capil. 

Under the amendment proposed in H.R. 10341, additional authority 
would be provided to make grants for the support of research and 
research training programs of public and nonprofit institutions. To 
this end, the proposed amendment would authorize the Surgeon Gen- 
eral to transfer a uniform percentage, not to exceed 15 percent, of 
each of the National Institutes of Health research grant appropria- 
tions to a separate fund for the purpose of financing the institutional 
research grants. 

The concept of a grant for the broad support of institutional re- 
search and research training programs in the health sciences has its 
origin in the great changes that have taken place in recent years in the 
research and research training grant programs of the National Insti- 
tutes of Health. Funds made available for the support of research 
projects in the fields of cancer, heart, menial health, and the other 
major research programs of NIH have risen from a level of $3.5 mil- 
lion in fiscal year 1947 to a total of $200 million in fiscal year 1960. 
Funds for the support of research training projects have grown in 
like proportion. 

The research and research training programs of the National Insti- 
tutes of Health and of other Federal agencies have now grown to a 
point where their size and scope exert a profound influence upon the 
medical schools and other institutions within which the individual 
investigators work. 

It is estimated that four-fifths of the separately budgeted research 
funds of medical schools come in the form of gifts, grants, and con- 
tracts, the purposes of which are rather specifically defined by the 
donor. Federal funds in the form of research project grants or con- 
tracts comprise two-thirds of such moneys. 

As a consequence, a new complex of questions confronts the Federal 
administrator of medical research support programs. These questions 
relate to the manner in which the Federal Government can provide 
for the support of research and research training in a way that will 
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not only meet the needs of the individual investigator but will assure 
the medical schools and other research institutions an effective and 
responsible role in respect to the use of Federal funds for medical 
research and research training. 

A study of this problem of institutional impacts and relationships 
recently carried out by the Public Health Service concluded that the 
increasing dependence upon project grants as a form of research sup- 
port has tended to deprive medical schools of a substantial measure 
of control over the content, emphasis, and direction of their research 
activities. Because such funds are restricted in terms of the specific 
projects for which they can be employed, they have limited the dis- 
cretion of the schools to meet emerging opportunities in research, to 
explore new and unorthodox ideas, and to use research funds in ways 
and for purposes which they, in their judgment, feel would contribute 
effectively to the furtherance of their research program. 

Similar conclusions regarding the appropriate role of institutions 
in the conduct of federally supported research programs have been 
expressed in the reports of several expert advisory groups, including 
the President’s Science Advisory Committee. The National Science 
Foundation has recently announced the inauguration of an institu- 
tional research grant program somewhat comparable to the one we 
have in mind. 

The amendment to the Public Health Service Act proposed in H.R. 
10341 would permit the establishment of a system of institutional 
research grants that would complement, but not replace, the present 
structure of project grants. 

Following the legislative pattern upon which the project grant 
programs of the Public Health Service have been developed, the pro- 
posed amendment is couched in general language so that the scope 
and terms of the institutional research support programs can be 
developed on the basis of operating experience and can be adapted 
to the evolving needs of our national research effort. 

Institutional research grants would be limited to those institutions 
or segments of institutions that conduct comprehensive health and 
medical research programs on a continuing basis. During the first 
years of this program, we would limit institutional research grants 
to schools of medicine, dentistry, and public health. 

On the basis of this initial experience, consideration would be given 
to extending this form of grant support to other institutions at a 
later date. Any such extension, however, would be effected only 
after consultation with the National Science Foundation and other 
appropriate Federal agencies to assure that it is consistent with 
general governmental policy and is coordinated with other Federal 
programs of research support. 

The amount of the grant to each institution would be determined 
in accordance with a formula to be developed after consultation with 
the National Advisory Health Council. It is the tentative thinking 
of the Surgeon General that such a formula would include three com- 
ponent elements: 

A basic continuing grant that would be the same for all acceptable 
applicant institutions in each category 

An additional amount representing a percentage of the amount 
of Federal research project grants and contracts which the institution 
was awarded during the previous year. 
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3. A third amount representing a somewhat larger percentage of 
the institutions’ budgeted institutional research funds from non- 
Federal sources. The greater weight assigned to this factor is in- 
tended to serve as an incentive for institutions to seek non-Federal 
funds. 

Institutional research grants, in order to be effective, must be avail- 
able on an assured, continuing basis and should be related to the size 
of the research grant programs of the NIH and of the participating 
institutions. 

It is, therefore, proposed that the total dollar amount to be devoted 
to the institutional research grant program be derived as a uniform 
oe of the funds provided for research grants in the several 

IH appropriations. 

The Surgeon General anticipates that in the first year of the opera- 
tion of this program this uniform percentage should probably be 5 
percent, in the second year 10 percent, and in the third and subsequent 
years no more than 15 percent. 

The proposed amendment does not include any new or additional 
appropriations authorization. Rather, it provides for transferring 
certain percentages of presently authorized research appropriations 
to a special fund from which institutional research grants would 
be made. 

CONCLUSION 


Your committee recommends the enactment of H.R. 10341 because 
we believe that, in the interest of furthering our national research 
objectives we need to supplement and balance our programs of research 
project grants with a complementary program of support for the 
research programs directed and administered by our principal medical 
research institutions. 


DEPARTMENTAL REPORTS 


The reports of the departments and agencies on H.R. 10341 are as 
follows: 


DEPARTMENT OF Heatru, EpucaTion, AND WELFARE, 
January 27, 1960. 
Hon. Sam Raysurn, 
Speaker of the House of Representatives, 

ashington, D.C. 

Dear Mr. Speaker: I am enclosing for your consideration a 
draft of a bill to provide authority for the Public Health Service to 
institute a new series of grants-in-aid to public or nonprofit institutions 
for the general support of their research and research training pro- 
grams in the fields of medical and health related research. The 
establishment of a program of institutional research grants which 
would be possible under this legislation, will carry into effect recom- 
mendations made to the Secretary of Health, Education, and Welfare 
by a distinguished group of consultants who recently studied problems 
of medical research and education under the chairmanship of Dr. 
Stanhope Bayne-Jones. These recommendations were included in 
the report of these consultants entitled ‘‘The Advancement of Medical 
Research and Education” issued June 27, 1958. 


| 
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The enclosed draft bill would amend section 301(d) of the Public 
Health Service Act. This section now authorizes the Surgeon General 
to make grants-in-aid to public and private institutions and to indi- 
viduals for research projects in categorical disease areas, as recom- 
mended by appropriate National Advisory Councils established under 
the Public Health Service Act. Under the proposed amendment, 
further authority, in addition to that now available for making grants- 
in-aid for research projects, would be provided the Surgeon General 
to make grants-in-aid for the general support of research “and research 
training programs of public and nonprofit institutions. The amend- 
ment would also provide the Surgeon General with authority to 
transfer a uniform percentage, not to exceed 15 percent, of appro- 
priations for research grants made to the National Institutes of Health 
to a separate fund for the purpose of financing such research and 
research training program grants. 

A detailed statement of the background, need for and purposes of, 
and manner of administering this new program of grants-in-aid i 
contained in an attached document. In summary the request for this 
amendment of the Public Health Service Act has its origin in the 
steady and substantial growth in the support of medical and health- 
related research through programs administered by the National 
Institutes of Health of the Public Health Service during the postwar 
period. The furtherance of medical research in the Nation through 
the support of research and research training projects has made great 
progress. An effort has been made in the administration of these 
programs to provide support under terms and conditions which would 
foster the greatest practical freedom to the individual investigator 
commensurate with the public interest, coupled with assurance of 
stable support as a means of enhancing productivity in the conduct 
of scientific inquiry. Great progress has also been made through sup- 
port of research training projects to permit the deve lopment. of the 
necessary resources in the form of trained medical research manpower 
to assure the long-run development of national medical research 
activities. 

Funds made available for the support of research projects in the 
fields of cancer, heart, mental health, arthritis, and metabolic diseases, 
allergy and infectious diseases, and the other research programs of the 
National Institutes of Health have risen from a level of $3.5 million in 
fiscal year 1947 to a total of $142 million in fiscal year 1959. All these 
funds have been provided in the form of support for specific projects 

roposed by individual research investigators working in research 
iuaunheias. hospitals, medical schools, and other institutions. In 
large part the support of research exclusively through the project 
system has deprived educational institutions of a large measure of 
autonomy and freedom in determining the character and direction of 
their research activities. Furthermore, exclusive reliance upon the 
project system does not make it possible for educational institutions 
to assume a position of responsibility in carrying out their role in the 
conduct of medical and health-related research supported through Fed- 
eral funds. 

Thus, a new and important set of problems now confronts the 
Federal administration of medical research. These problems surround 
the basic question of how to provide Federal support in a mannes 
which not only assures the full productivity of individual investigatorr 
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through the best terms and conditions of project support, but also 
places the universities and medical schools, and other institutions 
within which the investigators work, in a more effective and a more 
responsible position to develop and ‘guide the research and research 
training programs which are an essential part of their function in a 
manner consonant with the institution’s overall and long-range 
objectives. 

This need is clearly set forth in the report of the Secretary’s Con- 
sultants on Medical Research and Education (the Bayne-Jones report) 
which states that: 

‘“‘An increase in the capacity of research and educational institutions 
to perform their educational and research functions more effec tively 
would be in the national interest. To this end, Federal funds for 
research should be provided under conditions which give the institu- 
tions a substantial degree of freedom in deciding how to use the funds. 
The essential function of such funds is to foster freedom and responsi- 
bility in the institutions. This kind of grant should be carefully 
designed to supplement project and program grants, and should be 
established only after extensive consultation and exploration.”’ 

Similar concern with the role of institutions in the conduct of 
Federal research support programs in expressed in the recent report 
of the President’s Se lence Advisory Committee entitled ‘“Strengthen- 
ing American Science.” There the point is made that ‘ ‘nstitutional 
grants for specialized fields is another instrumentality (in addition to 
project grants and program grants) that should be encouraged” i 
providing support of Government-sponsored research in non-Govern- 
ment installations. 

A study of these problems recently carried out by the Public Health 
Service has indicated that exclusive dependence upon the project 
grants as a form of research support has, in fact, deprived medical 
schools of a substantial measure of control over the content, emphasis, 
and direction of their research activities. Because such funds are 
restricted in terms of the specific projects for which they can be 
employed, they have reduced the flexibility available to the schools 
to meet emerging opportunities in research, to explore new and un- 
orthodox ideas, and to use research funds in ways and for purposes 
which they, in their judgment, feel would contribute effectively to 
the furtherance of their research program. The schools have been 
reluctant to grant tenure appointments to staff members supported 
through such funds because of their specific and finite character. This 
has militated against the development of stable careers for research 
investigators, a condition believed to be essential for the further 
strengthening of the Nation’s medical research effort. 

Under the amendment to the Public Health Service Act proposed 
in the attached bill the Public Health Service would endeavor to deal 
with these problems through the establishment of a system of institu- 
tional research grants as a complement to the present structure of 
project grants for the support of research and research training now 
administered by that organization. The institutional research grant 
would constitute the award of a sum of money to an educational or 
research institution in support of the general research function or 
program of the institution to assist in the development and mainte- 
nance in medical, dental, public health, and other health related areas 
without specification of the precise research and research training 
activities to be undertaken with the grant funds. 
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The use of the institutional research grant would be limited to those 
institutions or segments of institutions ‘whose participation in medical 
research or medical research training is deemed essential. These 
grants would be made only on the basis of applications submitted 
by such institutions and after review and recommendation for approval 
by the National Advisory Health Council. During the first years of 
this program, it is intended to make institutional research grants 
to schools of medicine, dentistry, and public health only. On the 
basis of experience gained in relation to these institutions, considera- 
tion may be given to extending this form of grant support to other 
institutions meeting criteria established in regulations issued by the 
Surgeon General after approval by the Secretary. This extension, 
however, would be carried out only after consultation with the Na- 
tional Science Foundation or other appropriate Federal agencies to 
assure that any such program is consistent with general governmental 
policy and is coordinated with other Federal programs of research 
support. 

The amount of the grant would be made under guidelines developed 
in consultation with the National Advisory Health Council and would 
be related to the existing size of the research programs of the institu- 
tion. In determining the amount of a grant particular recognition 
should be given to the extent of support from nonprofit sources as a 
means of encouraging greater effort on the part of institutions to 
secure support for research activities from such sources. The at- 
tached materials describe in some detail a tentative plan for admin- 
istering this program of institutional research grants. 

We believe through the enactment of this legislation a substantia! 
contribution will be made for improving the administration of Federal 
programs supporting medical and health related research through 
grants. This action will contribute to strengthening the role of 
institutions involved in these programs and provide for a greater 
sharing of responsibility for the administration and support of research 
grant programs administered by the Public Health Service. 

We should appreciate your referral of the enclosed draft proposal 
to the appropriate committee for consideration. 

The Bureau of the Budget advises that it perceives no objection to 
the submission of this proposed legislation to the Congress for its 
consideration. 

Sincerely yours, 
Artuur S. FLEMMING, 
Secretary. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BuDGET, 
Washington, D.C., March 24, 1960. 
Hon. OrEN Harris, 

Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatives, Washington, D.C. : 
My Dear Mr. Caarrman: This will acknowledge your letter of 
February 16, 1960, requesting the views of the Bureau of the Budget 
on H.R. 10341, a bill to amend the Public Health Service Act to author- 
ize grants-in-aid to universities, hospitals, laboratories, and other 
public or nonprofit institutions to strengthen their programs of re- 

search and research training in sciences related to health. 
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The Bureau has previously reviewed this proposed legislation in 
draft form and would recommend enactment for the reasons stated in 
the letter of transmittal to the Speaker of the House of Representatives 
from the Department of Health, Education, and Welfare. 

Sincerely yours, 
Puiturp S. HuGues, 
Assistant Director for Legislative Reference. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


Section 301(d) oF tHe Pusiic Heattu Service Act 
* + * * * * * 


(d) Make grants-in-aid to universities, hospitals, laboratories, and 
other public or private institutions, and to individuals for such re- 
search projects as are recommended by the National Advisory Health 
Council, or, with respect to cancer, recommended by the National 
Advisory Cancer Council, or, with respect to mental health, recom- 
mended by the National Advisory Mental Health Council, or, with 
respect to heart diseases, recommended by the National Advisory 
Heart Council, or, with respect to dental diseases and conditions, 
recommended by the National Advisory Dental Research Council, 
and include in the grants for any such project grants of penicillin and 
other antibiotic compounds for use in such project; and make, wpon 
recommendation of the National Advisory Health Council, grants-in-aid 
to public or nonprofit universities, hospitals, laboratories, and other 
institutions for the general support of their research and research training 
programs: Provided, That such uniform percentage, not to exceed 15 per 
centum, as the Surgeon General may determine, of the amounts provided 
for grants for research projects for any fiscal year through the appropria- 
tions for the National Institutes of Health may be transferred from such 
appropriations to a separate account to be available for such research 
and research training program grants-in-aid for such fiscal year; 


co 
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DIRECTING THE SECRETARY OF THE INTERIOR AND THE AD- 
MINISTRATOR OF GENERAL SERVICES TO CONVEY CERTAIN 
PUBLIC AND ACQUIRED LANDS IN THE STATE OF NEVADA TO 
THE COUNTY OF MINERAL, NEV. 


Avavust 26, 1960.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mrs. Prost, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 
[To accompany 8. 3212] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (S. 3212) to direct the Secretary of the Interior and 
the Administrator of General Services to convey certain public and 
acquired lands in the State of Nevada to the county of Mineral, 
Nev., having considered the same, report favorably thereon with 
amendments and recommend that the bill do pass. 

The amendments are as follows: 

Page 3, line 16, strike out all of section 3 through page 4, line 2. 

Page 4, line 3, strike out the section designation ‘‘4.’’ and insert in 
lieu thereof ‘3.’’. 

Page 4, line 10, strike out the section designation “5.” and insert 
in lieu thereof ‘‘4.’’. 

PURPOSE 


S. 3212 authorizes the conveyance of about 2,040 acres of land to 
Mineral County, Nev. The land is adjacent to the town of Haw- 
thorne, the county seat of Mineral County. Payment would be made 
to the United States on the basis of the fair market value of the lands 
including mineral and material values therein. Payment would also 
be made for certain costs of administering the act. 

At the time of the committee’s consideration of S. 3212, it also had 
before it a similar bill (H.R. 11227) by Representative Baring of 
Nevada. 
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Enactment of a measure having the purpose of S. 3212 has been 
requested by officials of the State of Nevada and of Mineral County, 
as a means of permitting the development of the lands for domestic and 
industrial purposes as well as conveying to the county the | ands on 
which the local cemetery is located. For many years Hawthorne 
has been completely surrounded by the naval ammunition depot. 
The Navy has recently released a large acreage of its withdrawals of 
which the lands requested are a small part. They include a portion 
of the watershed area from which the community secures its domestic 
water supply, the cemetery and an industrial site immediately ad- 
jacent to the town boundaries that will permit some industrial growth 
to offset the decrease of employment by the Navy. 


COMMITTEE AMENDMENT 


The committee amendment strikes out section 3 of the bill, which 
would have permitted Mineral County to purchase such portions of the 
described lands as may be desired, without being required to purchase 
other portions. The committee believes it will better safeguard the 
interests of the United States to require the county to take all or none 
of the lands that are available for disposition. To permit a piecemeal 
taking seems inconsistent with provisions of section 1 contemplating 
reimbursement to the United States for administrative costs involved 
with all of the lands and would give the county the option of taking 
only those lands that prove to be most advantageous to it, leaving the 
less desirable lands in the ownership of the United States. 


LAND APPRAISAL 


The committee has learned through its hearings on S. 3212 that the 
public lands to be conveyed to Mineral County may have potential 
uses for industrial or commercial purposes and expects that the Secre- 
tary of the Interior will have this possibility taken into account when 
the fair market values of the lands are appraised. 


SECTION-BY-SECTION ANALYSIS 


Section 1 of the bill, as reported, describes the land to which the 
measure is applicable and directs the Secretary of the Interior to 
convey the land within a period of 5 years upon the payment of the 
appraised value plus certain administrative costs. 

Section 2 protects any existing valid claims which may remain after 
adverse claims shown to be invalid have been extinguished by the 
Secretary and provides for any reservation necessary to protect con- 
tinuing uses of the lands by the United States. 

Section 3 provides that the proceeds from the sale of the lands shall 
be disposed of in the same manner as other moneys received from the 
sale of public lands, except that moneys received as reimbursement 
for costs of appraisal, surveys, and extinguishing adverse claims may 
be used by the Secretary under the applicable appropriation account 
without reappropriation. This language applies not only to any 

ublic lands under the administration of the Secretary of the Interior 
but also to any acquired lands under the administration of the Ad- 
ministrator of General Services. 
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Section 4 directs the Secretary of the Interior to segregate any 
public lands covered by the act from all forms of entry under the 
public land laws until he provides otherwise by publication of an 
order in the Federal Register. 

COST 


The administration of this measure by the Department of the 
Interior and GSA would involve some costs in making land inven- 
tories and appraisals and in adjudicating the application and any 
conflicting claims or interests, but these costs will be reimbursed by 
the county at the time of purchase. 


DEPARTMENT RECOMMENDATION 


The Department of the Interior offered no objection to the enact- 
ment of H.R, 11227, a similar bill, if amended. The Department of 
the Navy in a letter to the chairman of the Senate Committee on 
Interior and Insular Affairs offered no objection to enactment of 
S. 3212, if amended. The amendments suggested by both Depart- 
ments have been incorporated in the bill as reported. The reports 
referred to follow: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., June 24, 1960. 
Hon. Wayne N. AsPINALL, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, 
Washington, D.C. 

Dear Mr. AspINna.t: This is in reply to your request for the views 
of this Department on H.R. 11227, a bill to direct the Secretary of 
the Interior to convey certain public lands in the State of Nevada 
to the county of Mineral, State of Nevada. 

We would not object to the enactment of this bill, if amended as 
suggested below. 

H.R. 11227 would direct the Secretary of the Interior to issue a 
patent to certain land to Mineral County, Nev., upon the payment 
of an amount equal to the fair market value of the land. The land 
to be patented to the county totals about 2,040 acres, but the county 
would be permitted to select only as much as it wished. The convey- 
ance weal be subject to existing valid claims and to reservations 
necessary to protect continuing uses by the United States. 

The land described in H.R. 11227 is at the present time reserved for 
the use of the Department of the Navy. It is now used for the Haw- 
thorne Ammunition Depot. We have no need of this land for any 
of our programs and, if the Navy has no further need for this land, 
we would not object to its conveyance to Mineral County. 

However, we believe that H.R. 11227 requires considerable amend- 
ment. H.R. 11227 is modeled closely after the act of May 14, 1956 
(c. 270, 70 Stat. 156), as amended by the act of August 27, 1958 
(Public Law 85-776, 70 Stat. 933), which directed the Secretary of the 
Interior to convey certain lands to the city of Henderson, Nev. We 
have learned from experience with that legislation that additional 
bic are required in a bill of this type. The Bureau of Land 

anagement, which would be the bureau responsible for executing 
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the Department’s functions under H.R. 11227, has pointed out that 
this type of legislation introduces special priorities into its programs 
and imposes special costs not anticipated at the time when the 
Bureau’s budget was prepared. Among these unanticipated costs are 
the costs of making we and appraisals and of bringing proceedings 
agnine: mining claims, .R. 11227 should provide for some recovery 
of these costs by the United States. Also involved in the difficult 
problem of appraisals are possible disputes between the Department 
and the designated beneficiary as to the fair market value of land. 
While the Secretary must retain the ultimate responsibility for deter- 
mining the fair market value of the land, the probability of dispute 
would be lessened if the bill provided for contracting with independent 
appraisers for the making of an appraisal. To carry out this recom- 
mendation we suggest that the word “the” at page 1, line 6, and all of 
lines 7, 8, and 9, down to and including the word “lands’”’ at line 9, be 
deleted and that the following be substituted: ‘‘of the purchase price, 
which shall be an amount equal to the sum of the costs of extinguishing 
any adverse claims to the lands to be patented, the costs of any neces- 
sary survey, and the fair market value of the lands as determined by 
the Secretary after the appraisal of the lands by contract appraisal 
or otherwise,’’. A new section 4 should also be added: 

“Sec. 4. All moneys received from the conveyance of lands under 
the terms of this Act shall be disposed of in the same manner as 
moneys received from the sale of public lands, except that moneys 
received as reimbursement for costs of appraisal, surveys, and ex- 
tinguishing adverse claims may be used by the Secretary for said 
purposes without appropriation.” 

Another problem is that there may be filings on this land after the 
enactment of H.R. 11227 which would serve no useful purpose but 
impose on us the costly burden of adverse proceedings. Land subject 
to H.R. 11227 should be barred from any other form of appropriation. 
We suggest a new section 5 to clarify this point: 

“Sec. 5. The lands described in section 1 of this Act shall be segre- 
gated from all forms of appropriation under the public land laws, 
including the mining and mineral leasing laws, from the date of 
approval of this Act until the Secretary shall provide otherwise by 
publication of an order in the Federal Register.” 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Rocer Ernst, 
Assistant Secretary of the Interior. 





DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Orrice or LEGISLATIVE AFFAIRS, 
Washington, D.C., June 24, 1960. 
Hon. James E. Murray, 


Chairman, Committee on Interior and Insular Affairs, 
U.S. Senate, Washington, D.C. 

My Dear Mr. CuarrMan: Your request for comment on S. 3212, 
a bill to direct the Secretary of the Interior to convey certain public 
lands in the State of Nevada to the county of Mineral, State of 
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Nevada, has been assigned to this Department by the Secretary of 
Defense for the preparation of a report thereon expressing the views 
of the Department of Defense. 

S. 3212, if enacted, would direct the Secretary of the Interior to 
issue a patent for certain described public lands, totaling about 2,040 
acres, to Mineral County, Nev., upon payment by the county of the 
fair market value of the land to be conveyed. ‘These lands include 
certain portions of the U.S. Naval Ammunition Depot, Hawthorne, 
Nev. One portion consists of 120 acres of public domain lands which 
were withdrawn by Executive order and is included in the lands 
described in subsection (2) of section 1 of the bill. The naval ammu- 
nition depot at Hawthorne will require this 120 acres for the foreseeable 
future. The other portion, included in the lands described in sub- 
section (1) of section 1 of the bill, consists of 40 acres which were 
acquired by condemnation, being a portion of those lands acquired 
by the United States in civil action No. 299, declaration of taking 
filed October 12, 1943, in the U.S. District Court for the District of 
Nevada. Although this 40 acres recently has been determined as 
excess to the requirements of the ammunition depot at Hawthorne, it 
will have to be determined whether there is a requirement for its con- 
tinued utilization by an agency or department of the Department of 
Defense. If the 40 acres is determined to be excess to the needs of 
the Department of Defense, it will then be reported to the General 
Services Administration for appropriate disposition. In view of 
these defense requirements it is recommended that the above-men- 
tioned two tracts of land not be conveyed until such time as they are 
available to the Secretary of the Interior and the Administrator of the 
General Services Administration for further disposition. 

In view of the foregoing, the Department of the Navy, on behalf 
of the Department of Defense, would interpose no objection to S. 3212 
if amended as follows: 

(a) Insert the words “and the Administrator of the General Services 
Administration” following the word “Interior’’, and the words ‘‘and 
acquired” following the word ‘“‘public” in the first line of the title of 
the bill. 

(6) Section 1, page 1, line 3, insert the words “or the Administrator 
of the General Services Administration if the lands described in sub- 
section (1) of section 1 of this Act become within his jurisdiction for 
disposal purposes”’, following the word “‘Interior’’. 

(c) Section 1, pa,’e 1, lines 6 and 8, insert the words ‘‘or the Ad- 
ministrator’’ following the word ‘‘Secretary’’. 

(d) Section 1, page 1, line 9, insert the words “or deed” following 
the word * patent’’. 

(e) Subsection (1) of section 1, page 2, line 11, delete the period, 
and following the word ‘‘east’’, insert a comma and the words “‘but 
the Administrator of the General Services Administration shall not 
issue a deed for the northeast quarter of the northwest quarter of 
section 34, township 8 north, range 30 east until such time as this 
land shall become available for disposal as surplus property as pre- 
scribed by the Federal Property and Administrative Services Act of 
1949, as amended”’. 

(f) Subsection (2) of section 1, page 2, line 15, delete the period, 
and following the word “east”, insert a comma and the words “but 
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the Secretary of the Interior shall not issue a patent for the west half 
of the southeast quarter and the northeast quarter of the southeast 
quarter of section 5, township 7 north, range 30 east until such time 
as this land shall be returned by the Department of the Navy to the 
Department of the Interior’. 

This report has been coordinated within the Department of Defense 
in accordance with procedures prescribed by the Secretary of Defense. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on S. 3212 to the Congress. 

Sincerely yours, 
T. P. Smiru, Jr., 
Captain, U.S. Navy, 
Deputy Chief, Acting 
(For the Secretary of the Navy). 


COMMITTEE RECOMMENDATION 


The Committee on Interior and Insular Affairs recommend the 
enactment of S. 3212, as amended. 


O 
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AMENDMENTS TO THE TRUST INDENTURE ACT OF 1939 


Avueust 26, 1960.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. Mack, from the Committee on Interstate and Foreign Commerce, 
submitted the following 


REPORT 


[To accompany 8. 3771] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (S. 3771) to amend certain provisions of the 
Trust Indenture Act of 1939, as amended, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

The amendment to the Trust Indenture Act of 1939 embodied in 
the bill (S. 3771) here being reported would extend the time within 
which certain applications for exemption from the act might be filed. 

The Trust Indenture Act of 1939 requires that bonds, notes, 
debentures, and similar securities publicly offered for sale, except as 
specifically exempted by the act, be issued under an indenture which 
meets the requirements of the act and has been duly qualified with 
the Securities and Exchange Commission. The act requires the 
indenture to be qualified, to designate standards of eligibility. and 
qualification of the corporate trustee, to outlaw exculpatory provisions 
with respect to the liability of the indenture trustee, and to provide 
provisions by which the securities issued thereunder may be pro- 
tected and enforced. 

Section 304(c) of the Trust Indenture Act of 1939 presently permits 
the filing of an application for exemption from provisions of the act 
where the change in an indenture would require the consent of holders 
of securities outstanding under the indenture or would impose an un- 
due burden on the issuer having due regard to the public interest and 
the protection of investors. However, this application may be filed 
only if there are outstanding at the time of filing securities which were 
outstanding prior to or within 6 months after August 3, 1939. 

In anticipation of the fact that the opportunity to file application 
for exemption would some day expire, most companies have inserted 
such provisions of the act in their indenture to become effective when 
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such old indenture securities are no longer outstanding. However, 
in some cases there was a delay in inserting such provisions, so that 
there may be a period of time when such a company would be unable 
to do mortgage financing because of its inability to comply with certain 
provisions of the act under the standards of this provision. 

In order to afford such companies an opportunity to bring their 
indentures fully into compliance with the act without undue hardship, 
the Commission proposes to amend such provision so as to extend the 
time of filing applications for exemption thereunder if securities were 
outstanding when the application is filed which were outstanding on 
January 1, 1959. 

HEARINGS 


H.R. 5002, a companion bill, together with four other bills amending 
the various acts administered by the Securities and Exchange Com- 
mission, was the subject of hearings conducted by the Subcommittee 
on Commerce and Finance during the months March—August 1959. 
The bill was sponsored by the Securities and Exchange Commission, 
and supported by the Bureau of the Budget. No one appeared in 
opposition to the provision of H.R. 5002, which comprises S. 3771, 
aoeuk there was opposition expressed to other provisions of H.R. 
5002 which are not contained in S. 3771, here reported. 

The bill, if enacted, will result in no additional administrative cost 
to the Commission. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as passed 
by the Senate, are shown as follows (new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


SEecTIoN 304(c) or THE TRuUsT INDENTURE Act OF 1939, As AMENDED 


(c) The Commission shall, on application by the issuer and after 
opportunity for hearing thereon, by order exempt from any one or 
more provisions of this title any security issued or proposed to be 
issued under any indenture under which, at the time such application 
is filed, securities referred to in paragraph (3) of subsection (a) of this 
section are outstanding or on January 1, 1959, such securities were 
outstanding, if and to the extent that the Commission finds that com- 
pliance with such provision or provisions, through the execution of a 
supplemental indenture or otherwise 

(1) would require, by reason of the provisions of such in- 
denture, or the provisions of any other indenture or agreement 
made prior to the enactment of this title, or the provisions of any 
applicable law, the consent of the holders of securities outstanding 
under such indenture or agreement; or 

(2) would impose an undue burden on the issuer, having due 
regard to the public interest and the interests of investors. 


O 
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AMENDMENTS TO THE SECURITIES EXCHANGE ACT 
OF 1934 


Avaeust 26, 1960.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. Mack, from the Committee on Interstate and Foreign Com- 
merce, submitted the following 


REPORT 


[To accompany H.R. 2480] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (H.R. 2480) to amend certain provisions of the 
Securities Exchange Act of 1934, as amended, having considered the 
same, report favorably thereon with amendments and recommend that 
the bill, as amended, do pass. 

The amendments are as follows: 

Page 2, line 7, strike out “ ‘Alaska,’ ”’. 

Page 3, strike out line 7 and all that follows down through line 15 
and insert the following: 


“(b) to effect any transaction in, or to induce or attempt 
to induce the purchase or sale of, any security (other than 
an exempted security or commercial paper, bankers’ accept- 
ance or commercial bills) in contravention of such rules and 
regulations as the Commission may prescribe as necessary 
or appropriate in the public interest or for the protection of 
investors to provide safeguards with respect to the financial 
responsibility of brokers and dealers: Provided, however, 
That such rules and regulations shall not provide a ratio of 
aggregate indebtedness to net capital more restrictive than 
twenty to one.” 


Page 3, strike out line 16 and all that follows down through line 25 
and insert the following: 


= 


Sec. 7. (a) Subsection (d) of section 8 of the Securities 
Exchange Act of 1934, as amended, is amended to read as 
follows: 

“(d) To lend or arrange for the lending of any securities 
carried for the account of any customer without the written 
consent of such customer. In the case of fully paid and 
excess margin securities, such consent shall designate by 
name and amount the securities which mav be loaned.” 
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(b) Section 8 of the Securities Exchange Act of 1934 is 
amended by adding a new subsection (e) reading as follows: 

“(e) To carry for customers’ accounts fully paid and 
excess Margin securities in contravention of such rules and 
regulations providing for the segregation of such securities 
as the Commission may prescribe as necessary and appro- 
priate in the public interest and for the protection of 
investors.” 

Page 10, line 2, before the quotation marks insert the following: 


The Commission is authorized to exempt, under rules and 
regulations, brokers and dealers from any such suspension 
of trading. 


Page 12, beginning in line 4, strike out the following: 


No broker or dealer shall make use of the mails or of any 
means or instrumentality of interstate commerce to effect 
any transaction in, or to induce the purchase or sale of, anv 
security in which trading is temporarily so suspended, on a 
national securities exchange or otherwise.” 

Page 12, beginning in line 20, strike out the following: 


No broker or dealer shall make use of the mails or of any 
means or instrumentality of interstate commerce to effect any 
transaction in, or to induce the purchase or sale of, any 
security, in which trading is so suspended pursuant to any 
provision of this clause (4), on a national securities exchange 
or otherwise.” 


Page 13, line 21, strike out “violating or” and insert “violating, or’’. 

Page 14, line 1, strike out ‘engaged or” and insert “engaged, or’’. 

Page 15, line 20, strike out “amended, U.S.C.” and insert “amended 
(U.S.C.”’. 

Page 16, line 24, strike out the comma after ‘‘ments’’. 

Page 16, line 24, strike out “any provision” and insert ‘‘section 13 
or section 16”. 

Page 17, line 1, strike out the comma after “under’’. 

Page 17, line 1, strike out ‘‘the sum of $100 for’’ and all that follows 
down through ‘United States” in line 10, and insert the following: 


continue, the sum of $100 per day for such failure to file pur- 
suant to section 13, and a sum not to exceed $50 per day as 
determined by the court in its discretion for such failure to 
file pursuant to section 16. Such forfeiture shall be payable 
into the Treasury of the United States and shall berecoverable 
in a civil suit brought by the Commission. The recovery of 
such forfeiture shall be a bar to any criminal penalty under 
subsection (a) of this section for any such failure to file’. 
Page 17, beginning in line 21, strike out “deemed guilty of a crime, 
and upon conviction thereof shall be subject to the penalties provided 
in section 32 of this title’ and insert in lieu thereof the following: 


fined not more than $10,000 or imprisoned not more than 
two years, or both.” 

Sec. 32. The last sentence of subsection (b) of section 32 
of the Securities Exchange Act of 1934, as amended, is 
amended by striking out “in the name of the United States” 
and inserting in lieu thereof “brought by the Commission”’. 
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PURPOSE OF THE BILL 


The bill, H.R. 2480, here being reported, amends the Securities 
Exchange Act of 1934 to embody amendments recommended by the 
Securities and Exchange Commission. 

In brief, the more significant of the proposed amendments would 

(1) clarify ‘and strengthen the statutory provisions relating to manipu- 
lation and to the financial responsibility of brokers and dealers ;(2) 
authorize the Commission by rule to regulate the borrowing, holding, 
or lending of customers’ securities by a broker or dealer; (3) make it 
clear that attempts to purchase or sell securities are covered iby the 
antifraud provisions of the statute; (4) revise the provisions relating 
to broker and dealer registration w ith respect to (a) the basis on which 
action for denial or revocation may be taken, (6) the sanctions which 
may be imposed by the Commission, (c) the ties under which an 
application for registration may be withdrawn, and (d) the postpone- 
ment of the effectiveness of an application for registration; (5) pro- 
hibit trading in a security in the over-the-counter market for limited 
periods where the public interest and the protection of investors so 
requires; (6) clarify the Commission’s authority to suspend a security 
from exchange trading where there has been a failure to comply with 
the act and where otherwise necessary in the public interest; (7) 
authorize the Commission to suspend or withdraw the registration of 
a securities exchange when the exchange has ceased to meet the re- 
quirements for original registration; (8) implement the injunctive 
provisions of the statute and make it clear that a showing of past 
violations is a sufficient basis for injunctive relief and also that aiders 
and abettors may be responsible in civil and administrative proceed- 
ings; (9) provide that an insolvent broker or dealer may be adjudi- 
cated a bankrupt in an injunctive proceeding instituted by the 
Commission; (10) make it a violation of this act to embezzle moneys 
or securities entrusted to the care of an exchange member or a regis- 
tered broker or dealer; and (11) provide for forfeitures of $100 and 
$50 for each day that certain reports required under the act are 
delinquent. 

HEARINGS 


Hearings on H.R. 2480, together with four other bills amending the 
various acts administered by the Securities and Exchange Commission, 
were conducted by the Subcommittee on Commerce and Finance 
during the months March-August, 1959. The bill was sponsored by 
the Securities and Exchange Commission, and supported by the 
Bureau of the Budget. Representatives of the industries affected 
appeared in support ‘of most of the provisions of the bill. 

Opposition expressed to the bill in general was primarily to sections 

}, financial responsibility of broker-dealers; 7, handling of customers’ 
securities; and 30, forfeitures for nonfiling of required reports. These 
are treated of in the committee amendments. 

In addition opposition was expressed by representatives of one 
industry to section 10, relating to the ‘front money” racket; and by 
another to section 14, granting the Commission rulemaking authority 
with respect to when- ‘issued trading i in over-the-counter markets. 

The bill, if enacted, would not add appreciably to the administra- 
tive costs of the Securities and Exchange Commission. 
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NEED FOR LEGISLATION 


The general objective of the Securities Exchange Act of 1934 is to 
protect the public and investors against malpractices in the securities 
and financial markets. The statute provides for disclosure of infor- 
mation concerning securities listed on exchanges and for the regula- 
tion of trading in securities on exchanges and in over-the-counter 
markets. The statute contains provisions for enforcement by the 
Commission through administrative and injunctive actions and for 
the referral of information concerning violations to the Department 
of Justice for criminal prosecution. 

The Securities Act of 1933, relating to truthful disclosure of infor- 
mation about new security offerings, the Securities Exchange Act of 
1934, relating to disclosure of information about listed securities and 
regulating practices in exchange and over-the-counter operations, and 
succeeding legislation which is administered by the Securities and 
Exchange Commission, represent legislation of which this committee 
and the Congress are justly proud. These statutes have gone a long 
way in the mitigation and elimination of undesirable practices in the 
securities field, in the restoration of confidence in securities markets, 
and in the protection of the investing public. 

Experience in the administration of these acts, naturally, has given 
rise over the years to various suggestions as to their improvement 
and their workability, which obviously could not all be anticipated 
at the time of their original enactment. More particularly is this so 
with regard to the 1933 and 1934 acts which actively were under 
reexamination by the Commission, the industry, and this committee 
at the time of the outbreak of the war. 

The proposals made in 1941 had been developed from a series of 
conferences over several years between the Commission and the 
Investment Bankers Association of America, Inc., the National 
Association of Securities Dealers, Inc., the New York Curb (now 
American Stock) Exchange, and the New York Stock Exchange. 
Though representing some matters on which all were in agreement, 
and some on which there were extreme divergences of opinion, they 
were the result of painstaking consideration on the part of those 
offering them.! 

The advent of the war then precluded definitive legislative consid- 
eration of the various proposals, or legislative resolution of the prob- 
lems involved in the conflicting, and in several cases directly anti- 
thetical, suggestions advanced. With the termination of the war, 
such conferences with industry were reinstituted by the Commission 
in the thought that they might lead to amendments which again could 
be proposed to the committee. 

During the course of the study of the Commission conducted during 
1951-52 by a subcommittee of this committee, opportunity was given 
for interested parties to present various suggestions which they might 
have for amending these statutes. These suggestions were not then 
analyzed.2 The subcommittee, however, stated its opinion that the 
Commission should reactivate its conferences, and the industry and 
the Commission earnestly and energetically attempt to resolve their 

1 See report of the Securities and Exchange Commission, “Proposals for Amendments,” House Com- 
mittee on Interstate and Foreign Commerce, committee print, Aug. 7, 1941. 
2 The various proposals are outlined in Report of the House Committee on Interstate and Foreign Com- 


merce, Study of the Securities and Exchange Commission, Dec. 30, 1952, H. Rept. 2508, 82d Cong., with 
this introduction: 
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differences, at least in those areas where concurrence already seemed 
possible, and come up with a program on these at the earliest possi- 
bility. It expressed its realization that in other cases it was not 
likely that all would be in agreement, but that in these matters at 
least they should prepare a clear delineation of the areas of their diver- 
gence so as to provide the committee with opportunity of interpreta- 
tion and consideration in the light of the protection of investors and 
the public interest.® 

Upon being advised in 1953 by the Commission that it was pro- 
ceeding on a consideration of an amendment program with the stock 
exchanges and others who might be interested, the then Chairman 
wrote to the Commission : 


It seems to me that no harm, and, indeed, much good might 
arise from a continuation of the discussions which you have 
had with industry and affected persons over the years in the 
development of technical changes which might be made to 
the acts and which you would propose to bring to our atten- 
tion for consideration. 

On the other hand, you will appreciate, I am sure, that I 
am most zealous in preserving for the investing public the 
protection which was envisaged in the statutes when they 
were passed, both as they apply to investors in new securities 
and as they apply to purchasers on the exchanges and over- 
the-counter markets. I certainly would feel that it was un- 
incumbent upon any agency charged with administering these 
acts on behalf of the Congress for the protection of the general 
public, to initiate or sponsor any program which would 
weaken such protection, though conversely it might well give 
thought to areas in which it could be strengthened. 


To this the Commission replied: 


The Commission agrees with you that it should not sponsor 
statutory changes which would weaken the present statutory 
protection of investors. On the other hand, there may be, as 
you suggest, well-founded proposals for simplifying pro- 
cedures by various technical amendments. 


In 1954 the Commission presented a bill representing those areas 
in which the Commission felt it could concur with the industry and 
did not include other areas proposed in which the Commission at that 
time was not willing to recommend legislation.‘ This bill was enacted 
into law in August 1954 (Public Law 577). 

At that time the committee stated to the Commission that although 
fully appreciative of the suggestions which time and experience 
appropriately bring, the committee in its consideration of amendments 
that might enable more practical and effective mechanics in the supply 
of capital to industry through securities distribution, could not but 
be fully mindful of its responsibilities in the public interest and the 
preservation of the investor safeguards contained in these laws. The 

“They are set forth herein for the purpose only of recapitulating at this time the proposals made, so that, 

with the 1941 suggestions, there might be available an accumulated compendium for further consideration 
07 wnt experience may dictate now may be needed or desirable in the way of statutory revision. 
“Since the subcommittee hearings were not framed solely for the taking of testimony on legislative matters, 
there was no opportunity for complete discussion of each proposal made, i.e., no attempt to secure full 
couinent or rebuttal from all sectors of the industry or the administrative agency on each item advanced. 
Hence, no analysis of the arguments pro and con bearing on each proposal is here made” (p. 140). 


3 Ibid., p. 140. 
‘ Transmittal letter, Chairman Ralph H. Demmler to Chairman Wolverton, Jan. 25, 1954. 
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Commission replied that it intended to draft further amendments 
which would incorporate Commission proposals on matters growing 
out of its experience which would make the acts more effective in 
carrying out their purpose of protecting investors. 

During the ensuing years the Commission has come up with suc- 
cessive proposals amending the various acts which it administers and 
in this Congress recommended a modified set of proposals embodied 
in five bills amending various acts. This bill, H.R. 2480, embodies 
the recommendations of the Commission with respect to amendments 
deemed appropriate to the Securities Exchange Act of 1934. A sub- 
stantial number of the proposed amendments are designed to make the 
Commission’s enforcement activities more effective by providing 
additional remedies and eliminating or minimizing various problems 
which have come to light in the course of Commission enforcement 
over the past several years. Some of the proposed amendments are 
designed simply to recognize changes that have taken place since the 
original adoption of the statute. The nature of and need for each 
amendment is set forth in the analysis by sections below. 


EXPLANATION BY SECTIONS 


Section 1. Modification of definition of term “member’’ of an exchange 

Present law.—Section 3(a)(3) of the act defines the term ‘‘member”’ 
of an exchange and expressly includes each partner of a member firm 
but does not include officers and directors of a member corporation. 

Problem.—Since national securities exchanges now provide for 
corporate memberships, the Commission believes that officers and 
directors of a member corporation should be required to meet the same 
standards and be subject to the same sanctions as partners of a member 
firm. 

Remedy in the bill.—To accomplish the foregoing result, it is proposed 
to amend the definition of the term ‘member’ to include any officer 
or director of any member firm, organization, or corporation. Since 
stockholders of corporate members are not included within the defini- 


tion of “member”’ it is also proposed to exclude limited partners from 
the definition. 


Section 2. Elimination of references to the Philippine Islands in the 
definition of ‘State’’ in section 3(a) (16) 


Section 3. Extension of time in which Commission may grant or deny 
application for registration of an exchange 

Present law.—Section 6 of the act provides for the registration of 
securities exchanges. It requires the applicant exchange to file 
certain agreements and certain information, and it further provides, 
as a condition to registration, that it must appear to the Commission 
that the exchange is so organized as to be able to comply with the act 
and the Commission’s rules thereunder and that the rules of the 
exchange are just and adequate to insure fair dealing and to protect 
investors. Subsection (e) provides that the Commission shall enter 
an order either granting or denying registration within 30 days after 
the application is filed. Denial of registration must be preceded by 
“appropriate notice and opportunity for hearing.”’ 

Problem.—The requirement that an order denying registration of 
an exchange must be entered within 30 days after the application is 
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filed has created serious administrative difficulties. It has meant 
that within that 30-day period the Commission must examine the ap- 
plication to determine whether the rules of the exchange meet the 
statutory standards, conduct an investigation, order a hearing (allow- 
ing adequate notice), conduct a hearing, review the record, and enter 
an order, all in accordance with the Administrative Procedure Act; 
and it must also prepare an opinion where this is appropriate. 
Remedy in the bill.—It is proposed to amend subsection (e) of sec- 
tion 6 to change from 30 to 90 days the period within which the Com- 
mission’s order granting or denying registration must be entered. 


Section 4. Clarification and extension of coverage under margin require- 
ments 

Present law.—Section 7(c), which deals with the extension of credit 
on securities, now applies only to members of a national securities 
exchange and to brokers and dealers who transact a business in securi- 
ties through the medium of any such member. 

Problem.—Under section 15 of the act, brokers and dealers in the 
over-the-counter market must register as a condition to using the 
mails and facilities of interstate commerce. Most registered over-the- 
counter brokers and dealers do some business through the medium of 
exchange members. Technical questions have arisen as to how much 
business must be transacted in order to constitute transacting a busi- 
ness in securities through the medium of an exchange member. 

Remedy in the bill.—In order to obviate the question, it is proposed 
to amend section 7(c) so that these sections will also apply to regis- 
tered brokers and dealers. 

As noted below, this same problem is also presented by the pro- 
visions of sections 8, 11(d), and 14(b) of the statute and a comparable 
amendment is proposed. 


Section 6 

To meet the problem discussed under section 4 above, it is proposed 
to make section 8 of the act, dealing with financial responsibility, 
applicable to registered brokers and dealers. 


Section 6. Integration and expansion of coverage under financial re- 
sponsibility requirements 

Present law.—Section 8(b) is intended to require a broker to limit 
his “aggregate indebtedness” so that it will not exceed 2,000 percent 
of his “‘net capital” or such lesser figure as may be prescribed by rules 
of the Commission. 

Under section 15(c)(3) of the statute the Commission has general 
rulemaking power to provide safeguards with respect to the financial 
responsibility of over-the-counter brokers and dealers. Pursuant to 
this section the Commission has adopted rule 15¢c3-1 (17 CFR 
240.15¢c3-1), which has the same purpose as section 8(b) but which 
specifies in detail what 1s to be included in the concepts of “aggregate 
indebtedness”’ and “net capital.’’ 

Problem.—Section 8(b) is ambiguous and not effective as it stands. 
It takes into account aggregate indebtedness arising only in the ordi- 
nary course of business as a broker (not dealer), and some question 
has been raised as to the scope of the Commission’s rulemaking power 
under this section. 
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Even rule 15c3-1 is not fully adequate because section 15(c)(3) is 
applicable only when the broker or dealer is effecting, inducing or 
attempting to induce a transaction in the over-the-counter market. 
The rule cannot be made applicable when a broker or dealer effects a 
transaction on a national securities exchange. 

Remedy in the bill.—It is proposed to transfer to section 8(b) the 
provision relating to the financial responsibility of brokers and 
dealers which now appears in section 15(c)(3) of the act, so that regu- 
lations under the new section could be applicable no matter where the 
transaction is effected. 

The Commission’s rule 15c3—1 now exempts the members of all ex- 
changes whose rules have been found by the Commission to impose 
requirements more comprehensive than the Commission’s require- 
ments, and no change in this regard is contemplated. 


Section 7. Tightening of the provisions relating to the handling of cus- 
tomers’ securities 

Present law.—Section 8(d) makes it unlawful for a member, broker, 
or dealer to lend a customer’s security without the written consent of 
such customer. 

Problem.—Section 8(d) does not provide for the segregation of 
customers’ fully paid securities or excess collateral. Some stock 
exchanges have rules which require members to segregate customers’ 
fully paid securities and excess collateral, but they do not apply to 
brokers or dealers who are not members of such exchanges. . 

Remedy in the bill.—It is proposed to amend section 8(d) so as to 
make it unlawful for members, brokers, and dealers to lend customers’ 
securities without the consent of the customers and to add a subsection 
8(e) to provide safeguards with respect to securities carried for the 
accounts of customers. 


Section 8. Tighten antimanipulation provisions relating to ‘“‘matched 
orders”’ 

Present law.—Section 9(a) deals with the manipulation of the prices 
of securities which are registered on national securities exchanges. 
Clauses (B) and (C) of section 9(a)(1) prohibit manipulation by the 
use of what are commonly known as ‘‘matched orders.” 

Problem.—Section 9(a)(1) is designed to prohibit manipulation by 
arrangements, perhaps among confederates or coconspirators, to enter, 
buy, and sell orders at substantially the same time for the purpose of 
creating a false appearance of activity and influencing the price. In 
order to come within the prohibition, however, the sec tion now requires 
that the orders must be of substantially the same size, entered at 
substantially the same time, and at substantially the same price. 
In Wright v. S.E.C. (112 F. 2d 89 (C.A. 2, 1940)), the court gave a 
restrictive interpretation to the phrase “of substantially the same 
size,’’ which has precluded subsequent reliance on the statutory pro- 
hibitions against manipulation by ‘‘matched orders.” In view of 
the fact that stock exchange rules and practices normally result in 
orders being executed in 100-share lots, the overall size of the buy and 
sell orders placed by a manipulator at a given time does not determine 
the effectiveness or misleading character of the manipulation by 
‘‘matched orders.” 

Remedy in the bill.—It is proposed to delete the phrase “of sub- 
stantially the same size,”’ without changing the other requirements of 
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section 9(a)(1), including the requirement that activity, in order to 
constitute a violation, must be for the purpose of creating a false or 
misleading appearance of active trading in the security or a false or 
misleading appearance with respect to its market. 


Section 9. Tighten general antimanipulation provisions and those relating 
to stabilization 


Present law.—Section 9(a)(2) contains the more general anti- 
manipulative provisions of the section. Section 9(a)(6) authorizes 
the Commission by rule to regulate the related problem of stabiliza- 
tion of securities. 

Problem.—As they stand, each of these subsections now requires 
proof of a “‘series of transactions.’”’ The more detailed rules of the 
Commission with reference to manipulation and stabilization which 
have been adopted pursuant to the general antifraud and antimanipula- 
tive provisions of the act in section 10(b) apply to individual manipula- 
tive or stabilizing transactions, without requiring proof of a series of 
such transactions. Experience has shown that, where the price at 
which a large distribution of securities is going to be made is keyed 
to the market price existing at the commencement of the distribu- 
tion, as is commonly the case, even one manipulative transaction can 
effect the overall price paid by the public and received by the distrib- 
utors by many thousands of dollars. 

Remedy in the bill—It is proposed to make sections 9(a)(2) and 
9(a)(6) applicable where one or more manipulative or stabilizing trans- 
actions is effected. The proposal merely involves the codification in 
the statute of a principle already in effect under the Commission’s 
rules relating to manipulation and stabilization. 


Section 10. Clarification of general antifraud provisions 

Present law.—Section 10 contains prohibitions against effecting 
short sales and against engaging in manipulative or deceptive activities 
in the purchase or sale of securities, in contravention of Commission 
rules. Subsection (b) now applies to manipulative or deceptive 
activities ‘‘in connection with the purchase or sale of any security.”’ 

Problem.—The statute should be amended to make it entirely clear 
(1) that section 10(b) covers the so-called “front money racket,”’ 
that is, obtaining money from an issuer for alleged services in arrang- 
ing an underwriting or financing for the issuer, without actually 
intending to or being in a position to arrange the proposed under- 
writing or financing, and (2) that the section reaches manipulative 
and deceptive activities in connection with attempts to buy or sell 
securities as well as in connection with consummated transactions. 

Remedy in the bill—lIt is proposed to make section 10(b) also 
applicable to manipulative activities in connection with ‘‘any attempt 
to purchase or sell any security.” 


Section 11. Extending coverage of prohibitions relating to extension of 
credits by members, brokers, and dealers on new security issues and 
of requirements for disclosure of capacity 

Present law.—Section 11(d) of the act prohibits a person who is a 
lroker and a dealer (1) from extending credit to a customer on any 
security which is part of a new issue where, within 30 days, he par- 
ticipated in the distribution of such issue as a member of a selling 
syndicate or group, and (2) from effecting a transaction with a cus- 
tomer unless he discloses the capacity in which he is acting. 
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Problem.—The requirement that the prohibition against credit 
extension be applicable only to persons engaged in business both as a 
broker and a dealer was written into section 11 because it appeared 
that the combination of the broker and dealer functions in the same 
person made it possible for a dealer who has undertaken to distribute 
securities to the public to induce his brokerage customers to buy the 
securities by offering to extend credit on them; see House Report 
1383, April 27, 1934, to accompany H.R. 9323, 73d Congress, 2d 
session, page 22. At that time the Congress contemplated the 
possibility of complete segregation of the broker and dealer functions 
and directed the Commission, in subsection (e), to make a study of 
the problem. 

In 1936 the Commission submitted its report to the Congress on 
“The Feasibility and Advisability of the Complete Segregation of the 
Functions of Dealer and Broker,” in which it advised against a 
requirement of complete segregation of such functions. Separation 
of functions no longer appears to be pertinent to the problem of 
extension of credit on new issues of securities. 

Remedy in the bill.—It is proposed in the amended section to make 
such section applicable to members, dealers, and brokers whether or 
not they combine the two functions. 


Section 12 


To meet the problem discussed under section 4 above, it is proposed 
to make section 14(b) of the act, dealing with the giving of proxies in 
respect of customers’ securities, applicable to registered brokers and 
dealers. 


Section 13. Tightening provisions relating to denial or revocation of 
registration of brokers and dealers 


Present law.—In general, section 15(b) of the act provides for the 
registration of brokers and dealers and for the denial, revocation, 
withdrawal, and cancellation of such registration. 

The fourth paragraph of section 15(b) provides that the Commission 
shall, after appropriate notice and opportunity for hearing, deny or 
revoke the registration of any broker or dealer if it finds that such 
denial or revocation is in the public interest and that such broker or 
dealer, or any person directly or indirectly controlling or controlled 
by such broker or dealer, is subject to certain specified disqualifica- 
tions. Procedurally it also provides, among other things, that pending 
final determination whether any registration shall be denied, the Com- 
mission may by order postpone the effective date of registration for 
a period not to exceed 15 days, but if, after appropriate notice and 
opportunity for hearing, it appears to the Commission to be necessary 
or appropriate in the public interest or for the protection of investors 
to postpone the effective date of registration until final determination, 
the Commission shall so order. 

The disqualifications which are the basis for denial or revocation 
of registration are contained in clauses (A) to (D), inclusive. Clause 
(B) sets out a disqualification consisting of conviction within 10 years 
of a felony or misdemeanor “involving the purchase or sale of any 
security or arising out of the conduct of the business of a broker or 
dealer.’”” Clause (C) makes certain injunctions a basis for denial or 
revocation. Clause (D) provides a disqualification for willful viola- 


A in Ra Ae PE IE RE ne ON OIE AE tI Al Ll AE TENS RI ER 





AMEND SECURITIES EXCHANGE ACT OF 1934. 11 


tions of the Securities Act of 1933 and the Securities Exchange Act 
of 1934. 

Problem.—(1) Persons convicted of certain crimes not now covered 
in clause (B) should also be ineligible for registration when the Com- 
mission finds it is in the public interest to deny or revoke registration. 
Clause (B) should, consequently, be broadened. 

Remedy in the bill. —(1) It is proposed that clause (B) be amended 
so that conviction of any felony or misdeamenor which the Commission 
finds arises out of the conduct of the business of an investment adviser, 
or involves embezzlement, fraudulent conversion or misappropriation 
of funds, securities or other property, or involves a violation of the 
mail-fraud statute, shall also be a basis for denial, suspension, or revo- 
cation of registration. 

Problem.—(2): An injunction arising out of the conduct of business 
of a broker or dealer or an investment adviser, which is not now cov- 
ered by clause (C), should also constitute a disqualification, so that 
the Commission can determine whether it is in the public interest for 
the person involved to be permitted to engage, or continue, in the 
securities business. 

Remedy in the bill.—(2) It is recommended that clause (C) be ex- 
panded so that it includes an injunction arising out of the conduct of 
the business of a broker, dealer, or investment adviser. 

Problem.—(3) Clause (D) does not provide a disqualification when 
the Commission finds that there has been a willful violation of the 


Investment Advisers Act of 1940. The Commission, here too, should 
be permitted to determine whether such a violator may consistent 
with the public interest engage in the securities business. 

Remedy in the bill.—(3) It is proposed that clause (D) be amended 


to provide that willful violation of the Investment Advisers Act of 
1940, or any rule or regulation adopted thereunder, also constitutes a 
basis for denial, suspension, or revocation or registration. 

Problem.—(4) Section 15(b) provides only one ultimate sanction in 
connection with an effective registration; namely, revocation. When, 
in the Commission’s opinion, this sanction is too drastic, the Commis- 
sion should be authorized to impose the sanction of suspension. Sec- 
tion 15(b) now provides for suspension but only pending final deter- 
mination in certain situations. Sections 15A(1)-(2) and 19(a)(3) 
authorize the Commission to impose a sanction of suspension (as an 
alternative to expulsion) upon a member of a registered securities 
association or national securities exchange under certain conditions. 
It is believed that if a similar flexibility in the imposition of sanctions 
is provided for in section 15(b) the purposes and provisions of the 
section could be more effectively enforced. 

Remedy in the bill.—(4) Itis proposed that section 15(b) be amended 
to give the Commission authority to impose a sanction of suspension 
where it believes that the more drastic sanction of revocation of 
registration is not necessary. 

Problem.—(5) The present provision with respect to the temporary 
postponement of effectiveness of a registration when the Commission 
proposes to institute proceedings to determine whether to deny 
registration has proved administratively unworkable. Under the 
statute an application for registration becomes effective 30 days after 
filing, and the Commission may postpone effectiveness an additional 
15 days. Where the Commission has instituted a denial proceeding 
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it may postpone effectiveness until final determination only after 
hearing. Consequently when the Commission institutes a denial 
proceeding it now can postpone effectiveness until final determination 
only if, within 45 days after the filing of the application, it issues a 
notice and order for hearing, conducts the hearing, reviews the record, 
and issues its order of postponement. It frequently becomes a 
practical impossibility to give adequate notice of the hearing, conduct 
the hearing, review the record, and enter an order within this limited 
period. Furthermore, if such an effort were undertaken it would 
ordinarily be necessary to duplicate the conduct of hearings and the 
taking of evidence on both the postponement question and the 
ultimate denial question. 

Remedy in the bill—(5) It is proposed to amend section 15(b) to 
authorize the Commission to extend from 15 to 90 days the period 
during which it can postpone the effective date of registration. In a 
period of this length, the Commission could ordinarily conduct its 
proceeding to determine whether registration should be denied. 

Problem.—(6) Section 15(b) authorizes the Commission to subject 
withdrawal of registration to terms and conditions deemed necessary 
in the public interest or for the protection of investors, but does not 
provide the conditions under which an application for registration 
may be withdrawn. 

Remedy in the bill.—(6) It is proposed to amend section 15(b) to 
codify the existing administrative practice by providing that an 
application for registration may be withdrawn only with the consent 
of the Commission if the request to withdraw the application is 
received by the Commission after it has commenced a proceeding to 
deny registration. Aside from the wasted administrative energies 
and expense that might be involved if withdrawal of an application 
for registration were allowed after a proceeding is begun, it is usually 
important to complete the proceeding and make a determination as 
to whether a statutory disqualification exists because it may be 
impossible at a later date, when a new application is filed, to obtain 
the witnesses or evidence to establish the disqualification. 


Section 14. Prohibition against over-the-counter trading in a ‘“‘when 
issued” or ““when distributed’ basis in contravention of the Com- 
mission’s rules 


Present law.—Section 12(d) gives the Commission authority to deal 
by rule with the problems of so-called “when issued” trading on a 
national securities exchange (trading in a security prior to its issuance 
under contracts providing for delivery and settlement “‘when, as and 
if”’ the security is issued). 

Problem.—This provision does not apply to trading over the counter. 

Remedy in the bill.—It is proposed that the Commission be given 
express rulemaking authority with respect to “when issued” and 
“when distributed” trading in the over-the-counter markets. This 
would be done in a new section 15(c) (3). 

The present section 15(c)(3), which relates to the financial respon- 
sibility of brokers and dealers, would no longer be necessary as a 
separate provision since it is now proposed to deal with that subject 
matter in section 8(b), as explained earlier. 
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Section 15. Extension of the Commission’s authority to suspend trading 
to the over-the-counter markets 

Present law.—Section 19(a)(4) authorizes the Commission, under 
certain stated conditions, summarily to suspend trading, for specified 
periods, in any security registered on a national securities exchange. 

Problem.—Section 19(a)(4) applies only to trading on a national 
exchange and the Commission has no comparable statutory power as 
to securities traded only in the over-the-counter market. 

Remedy in the bill.—It is proposed to add a new section 15(c) (4) 
which will grant the Commission authority summarily to suspend 
trading in a security in over-the-counter markets similar to the 
authority to suspend trading on an exchange granted in the proposed 
amendment to section 19(a)(4). See section 20 below. 


Section 16. Addition of express provisions relating to jurisdiction to 
determine responsibility for violations in administrative proceedings 
Present law.—Section 15A(b)(4) now provides, in general, that a 
person who was the ‘‘cause” of the entry of an order of suspension, 
expulsion, denial, or revocation, against a broker or dealer, shall be 
ineligible for membership in a national securities association, and shall 
be barred from employment by such a member in certain capacities, 
unless the Commission otherwise directs, in the public interest. 
Problem.—The statute is silent as to when, how and by whom this 
determination of “causation” is to be made, and the decision in 
Wallach v. S.E.C. (202 F. 2d 462 (C.A. D.C. 1953)), has raised some 
doubt as to the proper course to be followed in determining this issue. 
Remedy in the bill—It is proposed to provide expressly in section 
15A(b)(4) that the Commission, or the association or exchange enter- 
ing the order 1 in question, shall have jurisdiction to determine who was 
a “‘cause” of its order, and to provide for appropriate notice and hear- 
ing on the question of causation. 


Section 17. Provision for review by the Commission of action by a 
national securities exchange against registered representatives 

Present law.—None. 

Problem.—Sections 15A (g) and (h) provide for review by the Com- 
mission of disciplinary action taken by a national securities association 
against its members and of denial of membership in such association. 
The National Association of Securities Dealers, Inc., the only national 
securities association, has provided in its rules, adopted pursuant to 
section 15A of the statute, for the registration with it as “registered 
representatives” of certain individuals employed by or associated with 
its members. Where the association takes disciplinary action against 
both a member and one or more of its registered representatives, its 
action may now be reviewed by the Commission under subsections (g) 
and (h) of section 15A. Because there is no provision in the act for 
review of disciplinary proceedings against registered representatives, 
there is serious question whether the association can take action 
against registered representatives without joining a member. 

Remedy in the bill.—It is proposed to add a new section 15A(o) to 
afford registered representatives full rights of review in all cases, 
whether or not related action is taken against a member. 
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Section 18. Expansion of the Commission’s authority to suspend or 
withdraw the registration of a national exchange 

Present law.—Under section 6 of the act the registration of a national 
securities exchange may be granted only if its rules contain specified 
provisions, it is so organized : as to be able to comply with the act and 
the Commission’s rules thereunder, and the rules of the exchange are 
just and adequate to insure fair ‘dealing and to protect investors. 
Section 19(a)(1) of the act authorizes the Commission to suspend 
or withdraw the registration of a national securities exchange for 
violation of the act or the Commission’s rules thereunder, or for 
failure of the exchange to enforce compliance therewith by a member 
or by an issuer of a security registered thereon. 

Problem.—The Commission is not, but should be, authorized to 
suspend or withdraw the registration of a national exchange if the 
exchange has ceased to meet the requirements for original registration, 
viz, if the exchange is no longer so organized as to be able to comply 
with the provisions of the Securities Exchange Act and the rules and 
regulations thereunder, or if the rules of the exchange are not just 
and adequate to insure fair dealing and to protect investors. 

Remedy in the bill.—It is recommended that section 19(a)(1) be 
expanded so that the Commission would be authorized, after appro- 
priate notice and opportunity for hearing, to suspend or withdraw 
the registration of a national securities exchange when the exchange 
has ceased to meet the requirements for original registration. 


Sections 19 and 20. Expansion and clarification of the Commission’s 
authority to suspend trading in any registered security on a national 
securities exchange 

Present law.—Section 19(a)(2), which empowers the Commission, 
after opportunity for hearing, to deny, suspend, or withdraw the 
registration of a security on a national exchange, does not authorize 
the Commission to suspend trading in a security which still retains 
its registered status. Section 19(a)(4) authorizes the Commission, 
under stated circumstances, summarily to suspend trading on a 
national exchange in any registered security for a period not exceed- 
ing 10 days, or, with the approval of the President, summarily to 
suspend all trading on any national exchange for a period not exceeding 
90 days. 

Problems.—(1) During the pendency of proceedings under sec- 
tion 19(a) (2) to determine w hether to deny, suspend, or withdraw the 
registration of a security on a national exchange the Commission has 
exercised its summary power to suspend trading under section 
19(a)(4). Since this power to suspend is limited to a period of 10 days, 
the Commission has followed the practice of issuing a series of con- 
secutive orders under section 19(a) (4); but this practice has required a 
new determination every 10 days of the necessity of continuing the 
suspension under the standards of that section. Such periodic review 
and series of orders should be unnecessary to suspend trading during 
the course of a proceeding under section 19(a) (2). 

(2) Generally, the power under section 19(a)(4) summarily to sus- 
pend trading in a particular security has been exercised where sudden 
changes of circumstances make it appear that the information avail- 
able to the public about a security is misleading or inadequate to 
permit investors to make an informed judgment with respect to the 
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purchase or sale of the security, so that there is a possibility for fraud, 
and it appears that the additional necessary information can be ob- 
tained and made available to investors. Sometimes the necessary 
information cannot be obtained and made available in the 10-day 
period, and the Commission has had to renew the suspension for one or 
more additional periods not exceeding 10 days. However, section 
19(a)(4) does not expressly provide such authority. 

Remedy in the bill—(1) The proposed amendment to section 
19(a) (2) would eliminate the necessity of resorting to a series of succes- 
sive 10-day suspensions under section 19(a)(4) during the pendency of 
a proceeding under section 19(a)(2) and would empower the Commis- 
sion temporarily to suspend trading in a security pending determina- 
tion of a proceeding under section 19(a) (2). 

(2) The proposed amendment to section 19(a)(4) would codify the 
Commission’s interpretation that it has the power to renew temporary 
suspensions for one or more additional periods not exceeding 10 days 
each. 

Section 21 

Would amend the caption of section 20 of the act. 

Section 22. Clarification of provisions relating to prohibited activities 

Present law.—Section 20(b) makes it unlawful for any person, 
directly or indirectly, to do any act or thing which it would be unlawful 
for such person to do under the provisions of the act or the rules and 
regulations thereunder through or by means of any other person. 

Problem.—Section 20(b) is ambiguous, and there may exist some 
doubt as to the Commission’s authority to obtain an injunction, or 
impose administrative sanctions, against persons aiding or abetting 
violations of the act. 

Remedy in the bill—The proposed amendment would remove the 
ambiguity and specifically provide that it is unlawfully for any person 
to aid, abet, counsel, command, induce, or procure any violation of the 
act or rule or regulation thereunder by any other person. 


Section 23. Clarification of the Commission’s authority to conduct 
investigations 

Present law.—Section 21(a) authorizes the Commission to conduct 
investigations to determine whether any person “has violated or is 
about to violate” any provision of the act, or any rule or regulation 
thereunder. 

Problem.—Section 21(a) does not specifically provide for an investi- 
gation to determine whether any person “‘is violating” the act or any 
rule or regulation thereunder, although the section obviously encom- 
passes an inquiry for the purpose. 

Remedy in the bill.—The proposed amendment would add the phrase 
‘is violating” to section 21 (a). 


Section 24. Implementation of provisions relating to the enjoining of 
violations, and enforcing of compliance with the act 
Present law.—Section 21(e) authorizes the Commission to institute 
a judicial action to enjoin violations upon a showing that any person 
“is engaged or about to engage” in unlawful activities. Section 21(f) 
provides for the issuance of writs of mandamus commanding any per- 
son to comply with the act. 
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Problem.—As pointed out, in connection with section 20 of the 
Securities Act of 1933, clarification is necessary in connection with 
past violations as a basis for injunctions. 

The reference to mandamus contained in section 21(f) should be 
eliminated in view of the fact that the Federal Rules of Civil Proce- 
dure have abolished the writ as a separate and distinct type of action 
and provision for mandatory relief by an appropriate order should be 
included in the injunctive provisions of the statute, i.e., section 21(e). 

Remedy in the bill._—The proposed amendment would add in section 
21(e) the phrase “has engaged” to insure that an injunction may be 
obtained in an appropriate case, and add a provision giving the Com- 
mission authority to seek enforcement of compliance with the act or 
any rule and regulation or Commission order thereunder. 


Section 25. Addition of provisions for appointment of receiver and the 
application of Federal Bankruptcy Act 

Present law.—Where the Commission institutes an injunctive action 
against an insolvent broker or dealer, the court may appoint a receiver 
under its inherent powers as a court of equity, but no express provision 
for the appointment of a receiver is contained in the act. 

Problem.—As the law now stands such a receivership may be gov- 
erned by State law, rather than by the standards which the Congress 
has written into the Federal Bankruptcy Act with reference to bank- 
rupt stockbrokers. It is anomalous for State law, rather than Federal 
law, to be applicable in a proceeding of this type instituted by a Fed- 
eral agency in a Federal court, particularly in view of the fact that 
the Congress has dealt specifically and in detail with the problems of 
bankrupt stockbrokers in section 60e of the Bankruptcy Act. 

Remedy in the bill.—It is proposed to provide in section 21(f) that, 
if the court has jurisdiction over an insolvent broker or dealer in an 
injunctive action under section 21(e), it may upon application of the 
Commission adjudge such broker or dealer a bankrupt if it finds that 
he is unable to meet his debts as they mature and that such a receiver- 
ship shall be administered as provided in the Bankruptcy Act. 

As pointed out in the discussion under the shoal section, the 
reference to writs of mandamus now contained in section 21(f) would 
be deleted, since a comparable remedy would be provided in the 
amended section 21(e). 


Sections 26 and 27 

Would change the references in sections 25(a) and 27 to the United 
States Code to reflect modifications made in the numbering of its 
pertinent provisions. 
Section 28. Revision of provisions relating to the validity of contracts 

Present law.—Section 29 provides that contracts made in violation 
of the act shall be void in certain respects. It contains exceptions, 
one being that no contract shall be void because of violation of any 
rule under section 15(c)(3), which authorizes the Commission to 
adopt rules to provide safeguards with respect to the financial respon- 
sibility of brokers and dealers. It does not provide any such excep- 
tion for contracts to violation of section 8(b), the other provision of 
the act dealing generally with financial responsibility. 
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Problem.—It is proposed to consolidate sections 8(b) and 15(c) (3) 
and to designate the consolidated provisions as section 8(b). Since 
the consolidated provision may be more closely akin to the present 
section 15(c) (3) than the present section 8(b), the policy petite indi- 
cated by the Congress in section 29 should be adhered to and provision 
made that no contract shall be void because of violation of any rule 
under section 8(b). ' 

Remedy in the bill—The proposed amendment would provide that 
no contract shall be void by reason of section 29(b) because of any 
violation of any rule or regulation under section 8(b), and would 
delete the reference to section 15(c) (3). 


Section 29. Revision of provisions relating to penalties 


Present law.—Subsection (c) of section 32 provides that the criminal 
penalties prescribed therein shall not apply to violations of the Com- 
mission’s rules regarding financial responsibility of brokers and dealers 
under present section 15(c)(3) with certain stated exceptions. 

Problem.—The proposed amendments relating to sections 8(b) and 
15(c)(3) of the act which consolidate in section 8(b) the provisions 
regarding financial responsibility of brokers and dealers make the 
reference to section 15(c)(3) inappropriate. In addition, this section 
should be redesignated in view of section 30 of the bill, which wil 
add a new section 32(c) to the act. 

Remedy in the bill.—The present section 32(c) would be redesignated 
as section 32(d). Reference to section 8(b) would be substituted for 
the present reference to section 15(c)(3). 


Sections 30 and 32. Additional enforcement measure for failure to com- 
ply with reporting requirements of the act 

Present law.—Section 32(a) provides criminal penalties for willful 
violations of any provisions of the act or any rules or regulations there- 
under. Section 32(b) provides for a forfeiture of $100 for each day for 
delinquent reports required pursuant to an undertaking provided in 
section 15(d) of the act. That section requires that a registration 
statement filed pursuant to the Securities Act of 1933 shall contain an 
undertaking by the issuer to file the same reports required pursuant to 
section 13 of issuers with listed securities, if the offering price of the 
securities covered by the registration statement plus the aggregate 
value of other securities of the same class amounts to $2 million or 
more. The $100-a-day forfeiture provided in section 32(b) is in lieu 
of any criminal penalty which might be deemed to arise under section 
32(a). 

Problem.—As already indicated, the $100-a-day forfeiture for de- 
linquent reports is applicable only to limited filings required under the 
act. The imposition of a comparable assessment generally would 
strengthen the enforcement techniques available to the Commission 
to assure timely filings as required by the statute or the rules there- 
under. 

Remedy in the bill—The proposed new section 32(c) would authorize 
the Commission in its discretion to recover on behalf of the United 
States $100 per day for the failure to file any information or reports 
required by section 13 and not to exceed $50 per day for reports re- 
quired by section 16 by the Commission. The recovery of such 
forfeiture would be a bar to any criminal penalty under section 32(a). 
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Section 31. Prohibitions against larceny and embezzlement 

Present law.—The act now contains prohibitions against fraudulently 
obtaining customers’ funds or securities, but does not contain an ex- 
press prohibition against embezzling or converting them. 

Problem.—The distinction between fraudulently obtaining custom- 
ers’ funds or securities and embezzling or converting them is a thin 
and technical one. It may depend upon the technical question of 
whether the defendant is assumed to have had a wrongful intent at the 
time when he induced a customer to entrust securities to him in con- 
nection with a securities transaction, or whether the idea of converting 
the securities first occurred to him after he got possession. 

Remedy in the bill.—It is proposed to add a new section, designated 
section 35, which would prohibit any exchange member, broker or 
dealer, or any other person from wrongfully taking, conv erting, or 
embezzling money or securities of, or entrusted to the care of, an 
member of a national securities exchange, any broker or dealer who 
transacts business through the medium of such member, or any regis- 
tered broker-dealer. A somewhat similar provision now appears in 
the Investment Company Act of 1940. 


COMMITTEE AMENDMENTS 


The majority of committee amendments is merely of a typo- 
graphical or technical nature. 

The committee amendment to section 6 is to restate the ratio now 
contained in the act applicable to broker-dealer indebtedness, and 
provide that the Commission’s rules and regulations concerning the 
financial responsibility of brokers and dealers shall not provide a a 
ratio of aggregate indebtedness to net capital more restrictive than 
20 to 1. 

The amendment to section 7 is a revision of the language more 
specifically to spell out the standards to be applied in issuance of rules 
and regulations with respect to the handling of customers’ securities. 

The amendment to section 30 is to specify the nature of the re- 
quired reports the failure to file which may give rise to forfeitures 
of $100 or $50 per day, to provide that the amount of the forfeiture 
for failure to file pursuant to section 16 shall be in the discretion of the 
court, and to provide that the recovery of any such forfeiture shall 
be a bar to any criminal penalties. 


Executive OrFice OF THE PRESIDENT, 
BuREAU OF THE BupGert, 
Washington, D.C., April 2, 1959. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 
My Dear Mr. Cuarrman: This is in reply to your recent letters 
requesting the views of the Bureau of the Budget on the following bills: 
H.R. 2480, to amend certain provisions of the Securities Ex- 
change Act of 1934, as amended. 
H.R. 2481, to amend certain provisions of the Investment 
Company Act of 1940, as amended. 
H.R. 2482, to amend certain provisions of the Investment 
Advisers Act of 1940, as amended. 


SASS 


sy 
= 


nis 


Ren Se 





— 


i 
i 








AMEND SECURITIES EXCHANGE ACT OF 1934 19 


H.R. 2483 and H.R. 5002, to amend certain provisions of the 
Trust Indenture Act of 1939, as amended. 

H.R. 2488 and H.R. 5001, to amend certain provisions of the 
Securities Act of 1933, as amended. 

The Bureau of the Budget would have no objection to the enactment 
of these bills. We understand that H.R. 5001 and H.R. 5002 are 
substitutes for H.R. 2488 and H.R. 2483, respectively. 

Sincerely yours, 
Puitup S. Huaues, 
Assistant Director for Legislative Reference. 


DEPARTMENT OF JUSTICE, 
Orrice oF THE Deputy ATTORNEY GENERAL, 
Washington, D.C. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatives, Washington, D.C. 

Dear Mr. Cuarrman: This is in response to your request for the 
views of the Department of Justice concerning the bill (H.R. 2480) 
to amend certain provisions of the Securities Exchange Act of 1934, 
as amended. 

The bill would amend the Securities Exchange Act of 1934 in 
order to regulate, in greater detail than presently provided, the con- 
duct of dealers, brokers, and members of national securities exchanges 
in dealings with their customers. The bill contains 31 amendments, 
which, among other things, would authorize the Securities and Ex- 
change Commission to suspend trading, otherwise than on a national 
securities exchange, when required in ‘the public interest and for the 
protection of investors; where the public interest and the protection 
of the public so requires, to suspend temporarily trading in a security 
on a national securities exchange pending determination as to whether 
the issuer of a security has ‘failed to comply with the act or any 
regulation; and to penalize by civil forfeiture of money the failure to 
file required information. 

Whether the bill should be enacted involves a question of policy 
concerning which the Department of Justice prefers to make no 
recommendation. There is one provision of the measure, however, 
which it is believed should receive further consideration. 

Section 30 of the bill would amend section 32, the penal section 
of the act (15 U.S.C. 78ff), by adding a new subsection (c) providing 
for civil penalties in addition to the criminal sanctions prescribed 
under subsection (a) for the failure of any person to file required 
reports. This provision, however, would include an issuer who, 
under subsection (b) of section 32. is subject to a civil penalty but 
not a criminal penalty for failure to file certain information or reports 
required by the act. In order to clarify this matter, it is suggested 
that the proposed new subsection (c) be amended by inserting a 
comma after the word “person” in the first line of the proposed 
subsection followed by the words “other than an issuer as provided 
in subsection (b) of this section.’ 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
LAWRENCE E. Watsu, 
Deputy Attorney General. 
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CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


SECURITIES EXCHANGE ACT OF 1934 
TITLE I—REGULATION OF SECURITIES EXCHANGES 


* * * * * * * 


DEFINITIONS AND APPLICATION OF TITLE 


Sec. 3. (a) When used in this title, unless the context otherwise 
requires— 
* * * * * * * 

(3) The term “member’’ when used with respect to an ex- 
change means any firm, organization, corporation or other person 
[who is] permitted either to effect transactions on the exchange 
without the services of another person acting as broker, or to 
make use of the facilities of an exchange for transactions thereon 
without payment of a commission or fee or with the payment of a 
commission or fee which is less than that charged the general 
public, and [includes] any [firm transacting a business as 
broker or dealer of which a member is a partner, and any partner 
of any such firm.] general partner, officer, or director of any such 
firm, organization, corporation, or other person. 

* x * * * * * 


(16) The term “State” means any State of the United States, 
the District of Columbia, [Alaska,] Hawaii, Puerto Rico, [the 
Philippine Islands,] the Canal Zone, the Virgin Islands, or any 
other possession of the United States. 

* x + © « * * 


REGISTRATION OF NATIONAL SECURITIES EXCHANGES 


oon 6. fa > * * 


* * * * * * * 


(e) Within [thirty] ninety days after the filing of the application 
the Commission shall enter an order either granting or, after appro- 
priate notice and opportunity for hearing, denying registration as a 
national securities exchange, unless the exchange applying for regis- 
tration shall withdraw its application or consent to the Commission’s 
deferring action on its application for a stated longer period after the 
date of filing. The filing with the Commission of an application for 
registration by an exchange shall be deemed to have taken place upon 
the receipt thereof. Amendments to an application may be made 
upon such terms as the Commission may prescribe. 

* * * * * * * 


1 Te RE TAR te 


ae eis 


zt 
fy 
q 


i 

















AMEND SECURITIES EXCHANGE ACT OF 1934 . 21 


MARGIN REQUIREMENTS 


Sec. 7. (a) * * * 
* * * * fs ra * 


(c) It shall be unlawful for any member of a national securities 
exchange, or any broker or dealer who transacts a business in securities 
through the medium of any such member, or any broker or dealer 
registered pursuant to section 15 of this title, directly or indirectly to 
extend or maintain credit or arrange for the extension or maintenance 
of credit to or for any customer — 

* « * * “ * * 


RESTRICTIONS ON BORROWING BY MEMBERS, BROKERS, AND DEALERS 


Src. 8. It be shall unlawful for any member of a national securities 
exchange, or any broker or dealer who transacts a business in securities 
through the medium of any such member, or any broker or dealer regis- 
tered pursuant to section 18 of this title, directly or indirectly— 

+ ok * * * * ¥* 


(b) To effect any transaction in, or to induce or attempt to induce the 
purchase or sale of, any security (other than an exempted security or com- 
mercial paper, bankers’ acceptance or commercial bills) in contravention 
of such rules and regulations as the Commission may prescribe as neces- 
sary or appropriate in the public interest or for the protection of investors 
to provide safequards with respect to the financial responsibility of brokers 
and dealers. [To permit in the ordinary course of business as a broker 
his aggregate AER bye wo to all other persons, including customers’ 
credit balances (but excluding indebtedness secured by exempted secu- 
rities), to exceed such percentage of the net capital (exclusive of fixed 
assets and value of exchange membership) employed in the business 
but not exceeding in any case 2,000 per centum as the Commission 
may by rules and regulations prescribe as necessary or appropriate in 
the public interest or for the protection of investors.] 

* * * * ok * * 


(d) To borrow, lend or hold any securities received or [To lend or 
arrange for the lending of any securities] carried for the account of 
any customer [without the written consent of such customer.] , or any 
securities substituted therefor, in contravention of such rules and regula- 
tions as the Commission may prescribe as necessary or appropriate in the 
public interest or for the protection of investors to provide safequards with 
respect to securities carried for the accounts of customers. 


PROHIBITION AGAINST MANIPULATION OF SECURITY PRICES 


Sec. 9. (a) It shall be unlawful for any person, directly or indirectly, 
by the use of the mails or any means or instrumentality of interstate 
commerce, or of any facility of any national securities exchange, or 
for any member of a national securities exchange— 

(1) For the purpose of creating a false or misleading appearance 
of active trading in any security registered on a national securities 
exchange, or a false or misleading appearance with respect to 
the market for any such security, (A) to effect any transaction 
in such security which involves no’ change in the beneficial 
ownership thereof, or (B) to enter an order or orders for the pur- 
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chase of such security with the knowledge that an order or orders 
[of substantially the same size,] at substantially the same time, 
and at substantially the same price, for the sale of any such 
security, has been or will be entered by or for the same or different 
parties, or (C) to enter any order or orders for the sale of any such 
security with the knowledge that an order or orders [of sub- 
stantially the same size,J at substantially the same time, and at 
substantially the same price, for the purchase of such security, 
has been or will be entered by or for the same or different parties. 

(2) To effect, alone or with one or more other persons, [a 
series of ] one or more transactions in any security registered on a 
national securities exchange creating actual or apparent active 
trading in such security or raising or depressing the price of such 
security, for the purpose of induci ing the purchase or sale of such 
security by others. 

* * * 6 * o*K + 


To effect either alone or with one or more other persons 
[any series of] one or more transactions for the purchase and/or 
sale of any security registered on a national securities exchange for 
the purpose of pegging, fixing, or stabilizing the price of such 
security in contravention of such rules and regulations as the 
Commission may presc ribe as nec essary or appropriate in the 
public interest or for the protection of investors. 

* * * * * * * 


REGULATION OF THE USE OF MANIPULATIVE AND DECEPTIVE DEVICES 


Sec. 10. It shall be unlawful for any person, directly or indirectly, 
by the use of any means or instrumentality of interstate commerce 
or of the mails, or of any facility of any national securities exchange 

(a) * * * 

(6) To use or employ, in connection with the purchase or sale of, 
or any attempt to purchase or sell, any security registered on a national 
securities exchange or any security not so registered, any manipulative 
or deceptive device or contrivance in contravention of such rules and 
regulations as the Commission may prescribe as necessary or appro- 
priate in the public interest or for the protection of investors. 


SEGREGATION AND LIMITATION OF FUNCTIONS OF MEMBERS, BROKERS, 
AND DEALERS 
mmc. 11. (a). * *.* 
~ ~ * +. * * * 


(d) It shall be unlawful for a member of a national securities ex- 
change, [who is both a dealer and a broker, or for any person who 
both as a broker and a dealer transacts a business in securities through 
the medium of a member or otherwise,] or any broker or dealer who 
transacts a business in securities through the medium of a member, or any 
broker or dealer registered pursuant to section 15 of this title, to effect 
[through the use of any facility of a national securities exc hange or of 
the mails or of any means or instrumentality of interstate commerce, 
or otherwise in the case of a member, ] (1) any transaction in connec- 
tion with which, directly or indirectly, he extends or maintains or 
arranges for the extension or maintenance of credit to or for a cus- 
tomer on any security (other than an exempted security) which was a 
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part of a new issue in the distribution of which he participated as a 
member of a selling syndicate or group within thirty days prior to 
such transaction: Provided, That credit shall not be deemed extended 
by reason of a bona fide delayed delivery of any such security against 
full payment of the entire purchase price thereof upon such deli ivery 
within thrity-five days after such purchase, or (2) any transaction 
with respect to any security (other than an exempted sec vurity) unless, 
if the transaction is with a customer, he discloses to such customer in 
writing at or before the completion of the transaction whether he is 
acting as a dealer for his own account, as a broker for such customer, 
or as a broker for some other person. 
* * + . * * x 


PROXIES 
SEC. eater 
(b) tt ‘nh be unlawful for any member of a national securities 
exchange, or any broker or dealer who transacts a business in securities 
through the medium of any such member, or any broker or dealer 
registered pursuant to section 15 of this title, to give a proxy, consent, 
or authorization in respect of any security registered on a national 
securities exchange and carried for the account of a customer in 
contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the 
protection of investors. 


OVER-THE-COUNTER MARKETS 


« * * * k - 


The Commission shall, after appropriate notice and opportunity for 
hearing, by order deny registration to, [or revoke the registration of 
any broker or dealer if it finds that such denial or revocation by order 
deny registration to,} or suspend for a period not exceeding twelve 
months or revoke the registration of, any — or dealer if it finds that 
such denial, suspension or revocation is in the public interest and that 
(1) such broker or dealer whether bel or subsequent to becoming 
such, or (2) any partner, officer, director, or branch manager of such 
broker or dealer (or any person occupying a similar status or perform- 
ing similar functions), or any person directly or indirectly controlling 
or controlled by such broker or dealer, whether prior or subsequent 
to becoming such, (A) has willfully made or caused to be made in any 
application for registration pursuant to this subsection or in any docu- 
ment supplemental thereto or in any proceeding before the Commis- 
sion with respect to registration pursuant to this subsection any state- 
ment which was at the time and in the light of the circumstances under 
which it was made false or misleading with respect to any material 
fact; or (B) has been convicted within ten years preceding the filing 
of any such application or at any time thereafter of any felony or 
misdemeanor [involving the purchase or sale of any security or aris- 
ing out of the conduct of the business of a broker or dealer;] which 
the Commission finds (i) involves the purchase or sale of any security, or 
(v1) arises out of the conduct of the business of a broker or dealer or invest- 
ment adviser, or (vii) involves embezzlement, fraudulent conversion, or 
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misappropriation of funds, securities or other property, or (ww) involves 
a ahien of sections 1341, 1342 or 1343 of title 18, United States Code, 
as heretofore or hereafter amended; or (C) is permanently or temporarily 
enjoined by order, judgment, or decree of any court of competent 
jurisdiction from engaging in or continuing any conduct or practice 
im connection with the purchase or sale of any security or arising out 
of the conduct of the business of a broker or dealer or investment adviser; 
or (D) has willfully violated any provision of the Securities Act of 
1933 [, as amended] or the Investment Advisers Act of 1940, or of this 
title, as any of such statutes heretofore have been or hereafter may be 
amended, or of any rule or regulation thereunder. Pending {final 
determination whether any such registration shall be de nied, the 
Commission may by order postpone the effective date of such regis- 
tration for a period not to exceed [fifteen] ninety days, but if, after 
appropriate notice and opportunity for hearing, it shall appear to the 
Commission to be necessary or appropriate in the public interest or 
for the protection of investors to postpone the effective date of such 
registration until final determination, the Commission shall so order. 
Pending final determination whether any such registration shall be 
revoked, the Commission shall by order suspend such registration if, 
after appropriate notice and opportunity for hearing, such suspension 
shall appear to the Commission to be necessary or appropriate in the 

ublic interest or for the protection of investors. Any registered 

roker or dealer may, upon such terms and conditions as the Com- 
mission may deem necessary in the public interest or for the protec- 
tion of investors, withdraw from registration by filing a written notice 
of withdrawal with the Commission. An application for registration 
may be withdrawn only with the consent of the Commission if the request 
to withdraw such application is received by the Commission after it has 
commenced a proceeding to deny registration. If the Commission finds 
that any registered broker or dealer, or any broker or dealer for whom 
an application for registration is pending, is no longer in existence or 
has ceased to do business as a broker or dealer, the Commission shal! 
by order cancel the registration or application of such broker or 
dealer. 

~ * * * * Bd * 
(ce) ( l \ * * * 


* * * * * * oe 


(3) No broker or dealer shall make use of the mails or of any means or 
instrumentality of interstate commerce to effect any transaction in, or 
to induce or attempt to induce the purchase or sale of, any security (other 
than an exempted aoe or commercial paper, bankers’ acceptances, 
or commercial bills) on a ‘when issued’ or ‘when distributed’ hasis. 
otherwise than on a wetiteal securities exchange, in contravention of such 
rules and regulations with respect to ‘when issued’ or ‘when distributed’ 
trading as the Commission may prescribe as necessary or appropriate 
in the public interest or for the protection of investors. [No broker or 
dealer shall make use of the mails or of any means or instrumentality 
of interstate commerce to effect any transaction in, or to induce or 
attempt to induce the purchase or sale of, any security (other than an 
exempted security or commercial paper, bankers’ acceptances, or 
commercial bills) otherwise than on a national securities exchange, in 
contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the 
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rotection of investors to provide safeguards with respect to the 
ancial responsibility of brokers and dealers.] 

(4) If in us opinion the public interest and the protection of investors 
so requires, the Commission is authorized summarily to suspend trading, 
otherwise than on a national securities exchange, in any security (other 
than an exempted security) for one or more periods no one of which shall 
exceed ten days. No broker or dealer shall make use of the mails or of 
any means or instrumentality of interstate commerce to effect any trans- 
action in, or to induce the purchase or sale of, any security in which 
trading is so suspended, otherwise than on a national securities exchange. 

* * * * * 1” . 


Szuc. 15A. (a) *.* * 
(b) An applicant association shall not be registered as a national 
securities association unless it appears to the Commission that— 
(1) * * * 
* * * *” * * * 


(4) the rules of the association provide that, except with the 
approval or at the direction of the Commission in cases in which 
the Commission finds it appropriate in the public interest so to 
approve or direct, no broker or dealer shall be admitted to or 
continued in membership in such association, if (1) such broker 
or dealer, whether prior or subsequent to becoming such, or (2) 
any partner, officer, director, or branch manager of such broker 
or dealer (or any person occupying a similar status or performing 
similar functions), or any person directly or indirectly controlling 
or controlled by such broker or dealer, whether prior or subse- 
quent to becoming such, (A) has been and is suspended or ex- 
pelled from a registered securities association (whether national 
or affiliated) or from a national securities exchange, for violation 
of any rule of such association or exchange which prohibits any 
act or transaction constituting conduct inconsistent with just and 
equitable principles of trade, or requires any act the omission of 
which constitutes conduct inconsistent with just and equitable 
principles of trade, or (B) is subject to an order of the Commis- 
sion denying or revoking his registration pursuant to section 15 
of this title, or expelling or suspending him from membership in 
a registered securities association or a national securities ex- 
change, or (C) by his conduct while employed by, acting for, or 
directly or indireclty controlling or controlled by, a broker or 
dealer, was a cause of any suspension, expulsion, or order of the 
character described in clause (A) or (B) which is in effect with 
respect to such broker or dealer; in entering any such order, the 
Oommission, association or exchange shall have jurisdiction to de- 
termine who was a cause thereof, after appropriate notice and oppor- 
tunity for hearing; 

* * * a x * * 


(0) If any registered securities association (whether national or affili- 
ated) shall, pursuant to rules adopted under this section, take any action 
against any person associated with a member thereof or prohibit any per- 
son from becoming associated with a member thereof, such action shall be 
subject to renew by the Commission in the same manner and to the same 
extent as action against a member pursuant to subsection (g) and (h) of 
this section. 

*~ ” ” 
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POWERS WITH RESPECT TO EXCHANGES AND SECURITIES 


Sec. 19. (a) The Commission is authorized, if in its opinion such 
action is necessary or appropriate for the protection of investors— 

(1) After appropriate notice and opportunity for hearing, by 
order to suspend for a period not exceeding twelve months or to 
withdraw the registration of a national securities exchange if the 
Commission finds (A) that such exchange is not so organized as to 
be able to comply with the provisions of this title and the rules and 
regulations thereunder, or (B) that the rules of such exchange are 
not just and adequate to insure fair dealing and to protect investors, 
or (C) that such exchange has violated any provision of this title 
or of the rules and regulations thereunder or has failed to enforce, 
so far as is within its power, compliance therewith by a member 
or by an issuer of a security registered thereon. 

(2) After appropriate notice and opportunity for hearing, by 
order to deny, to suspend the effective date, [of] to suspend for a 
period not exceeding twelve months, or to withdraw, the registra- 
tion of a security [if the Commission finds that the issuer of such 
security has failed to comply with any provision of this title or 
the rules and regulations thereunder] registered pursuant to any 
provision of this title if the Commission finds that the issuer of such 
security has farled to comply with any provision of this title or of any 
rule or regulation thereunder. If the public interest and the protec- 
tion of investors so requires, the Commission may by order temporarily 
suspend trading in any such security on any national securities 
exchange pending final determination of any proceeding under this 
subsection; upon request of the issuer the Commission shall promptly 
hear and determine whether the public interest and the protection 
of investors require the continuation of such temporary suspension. 
No broker or dealer shall make use of the mails or any means or 
instrumentality of interstate commerce to effect any transaction in, 
or to induce the purchase or sale of, any security in which trading is 
temporarily so suspended, on a national securities exchange or 
otherwise. 

* * * * * * « 


(4) And if in its opinion the public interest so requires, sum- 
marily to suspend trading [in any registered security] on any 
national securities exchange [for a period not exceeding ten 
days] in any registered security pursuant to any provision of this 
title for one or more periods no one of which shall exceed ten days, 
or with the approval of the President, summarily to suspend all 
trading on any national securities exchange [for a period not 
exceeding ninety days.] for one or more periods no one of which 
shall exceed ninety days. No broker or dealer shall make use of the 
mails or of any means or instrumentality of interstate commerce to 
effect any transaction in, or to induce the purchase or sale of, any 
security, in which trading is so suspended pursuant to any provision 
of this clause (4), on a national securities exchange or otherwise. 

* * + * * * * 
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LIABILITIES OF CONTROLLING AND ASSOCIATED PERSONS 


Szc. 20. (a) * * * 

(b) It shall be unlawful for any person indirectly, or through or by 
means of any other person, to do any act or thing which it would be un- 
lawful for such person to do directly under the provisions of this title or 
any rule or regulation thereunder. It shall be unlawful for any person 
to aid, abet, counsel, command, induce or procure the violation of any 
provision of this title or any rule or regulation thereunder by any other 
person. These provisions shall not constitute a limitation with respect 
to the applicability to this title of section 2 of title 18, United States Code. 

[It shall be unlawful for any person, directly or indirectly, to do any 
act or thing which it would be unlawful for such person to do under 
the provisions of this title or any rule or regulation thereunder through 
or by means of any other person. ] 

* * * + * x * 


INVESTIGATIONS; INJUNCTIONS AND PROSECUTION OF OFFENSES 


Sec. 21. (a) The Commission may, in its discretion, make such 
investigations as it deems necessary to determine whether any person 
[has violated or is about to violate] has violated, is violating or is 
about to violate any provision of this title or any rule or regulation 
thereunder, and may require or permit any person to file with it a 
statement in writing, under oath or otherwise as the Commission 
shall determine, as to all the facts and circumstances concerning the 
matter to be investigated. The Commission is authorized, in its 
discretion, to publish information concerning any such violations, and 
to investigate any facts, conditions, practices, or matters which it 
may deem necessary or proper to aid in the enforcement of the 
provisions of this title, in the prescribing of rules and regulations 
thereunder, or in securing information to serve as a basis for recom- 
mending further legislation concerning the matters to which this title 
relates. 

* * * * * « * 


(e) Whenever it shall appear to the Commission that any person 
has engaged, is engaged or zs about to engage in any acts or practices 
which constitute or will constitute a violation of the provisions of this 
title, or of any rule or regulation thereunder, or that any person has 
failed to comply with the provisions of this title, any rule or regulation 
thereunder or any order of the Commission made in pursuance thereof 
or with any undertaking contained in a registration statement as provided 
in subsection (d) of section 15 of this title, it may in its discretion bring 
an action in the proper district court of the United States, [the 
Supreme Court of the District of Columbia,] or the proper United 
States court[s] of any Territory or other place subject to the juris- 
diction of the United States, to enjoin such acts or practices and to 
enforce compliance with this title or any rule, regulation or order there- 
under. [, and] Upon a proper showing that such person has engaged, 
is engaged, or is about to engage in any such act or practice, or that he 
has failed to comply with this title or any such rule, regulation or order, 
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& permanent or temporary injunction, [or] restraining order, or other 
order, shall be granted without bond. The Commission may transmit 
such evidence as may be available concerning such acts or practices 
to the Attorney General, who may, in his Secretion, institute the 
necessary criminal proceedings under this title. 

(f) In any proceeding under subsection (e), the court, upon application 
of the Commission, may adjudge a broker or dealer a bankrupt if the court 
Jinds that the broker or dealer is unable to meet his debts as they mature. 
The court shall thereupon appoint a Smeg trustee in bankruptcy, 
who may be a receiver theretofore appointed by the court in the proceed- 
ings under subsection (e). Thereafter the estate of such broker or dealer 
shall be administered as provided in the Bankruptcy Act, as now in 
effect or as it may hereafter be amended. For purposes of adjudging a 
broker or dealer a bankrupt under this subsection, the provisions of section 
3 of the Bankruptcy Act shall not apply. 

Jpon application of the Commission the district courts of the 
United States, the Supreme Court of the District of Columbia, and 
the United States courts of any Territory or other place subject to 
the jurisdiction of the United States, shall also have jurisdiction to 
issue writs of mandamus commanding any person to comply with the 
provisions of this title or any order of the Commission made in pursu- 
ance thereof or with any undertaking contained in a registration 
statement as provided in subsection (d) of section 15 of this title.] 

* x a * *” * * 


COURT REVIEW OF ORDERS 


Sec. 25. (a) Any person aggrieved by an order issued by the 
Commission in a proceeding under this title to which such person is 
a party may obtain a review of such order in the Circuit Court of 
Appeals of the United States, within any circuit wherein such person 
resides or has his principal place of business, or in the Court of Appeals 
of the District of Columbia, by filing in such court, within sixty days 
after the entry of such order, a written petition praying that the order 
of the Commission be modified or set aside in whole or in part. A copy 
of such petition shall be forthwith served upon any member of the 
Commission, and thereupon the Commission shall certify and file in 
the court a transcript of the record upon which the order complained 
of was entered. Upon the filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, and enforce or set aside 
such order, in whole or in part. No objection to the order of the 
Commission shall be considered by the court unless such objection 
shall have been urged before the Commission. The finding of the 
Commission as to the facts, if supported by substantial evidence, 
shall be conclusive. If either party shall apply to the court for leave 
to adduce additional evidence, and shall show to the satisfaction of 
the court that such additional evidence is material and that there 
were reasonable grounds for failure to adduce such evidence in the 
hearing before the Commission, the court may order such additional 
evidence to be taken before the Commission and to be adduced upon 
the hearing in such manner and upon such terms and conditions as 
to the court may seem proper. The Commission may modify its 
findings as to the facts, by reason of the additional evidence so taken, 
and it shall file such modified or new findings, which, if supported by 
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substantial evidence, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of the original order. The 
judgment and decree of the court, affirming, modifying, and enforcing 
or setting aside, in whole or in part, any such order of the Commission, 
shall be final, subject to review by the Supreme Court of the United 
States upon certiorari or certification as provided in [sections 239 
and 240 of the Judicial Code, as amended (U.S.C., title 28, secs. 346 
and 347)] section 1254 of title 28, United States Code. 


* * * * * * « 
JURISDICTION OF OFFENSES AND SUITS 


Src. 27. The district courts of the United States, the Supreme 
Court of the District of Columbia, and the United States courts of 
any Territory or other place subject to the jurisdiction of the United 
States shall have exclusive jurisdiction of violations of this title or 
the rules and regulations thereunder, and of all suits in equity and 
actions at law brought to enforce any liability or duty created by 
this title or the rules and regulations thereunder. Any criminal pro- 
ceeding may be brought in the district wherein any act or transaction 
constituting the violation occurred. Any suit or action to enforce 
any liability or duly created by this title or rules and regulations 
thereunder, or enjoin any violation of such title or rules and regula- 
tions, may be brought in any such district or in the district wherein 
the defendant is found or is an inhabitant or transacts business, and 
process in such cases may be served in any other district of which the 
defendant is an inhabitant or wherever the defendant may be found. 
Judgments and decrees so rendered shall be subject to review as 
provided in [sections 128 and 240 of the Judicial Code, as amended 
(U.S.C., title 28, secs. 225 and 347)] sections 1254, 1291, 1292, and 
1298, of title 28, United States Code. No costs shall be assessed for or 
against the Commission in any proceeding under this title brought 
by or against it in the Supreme Court or such other courts. 

* * * . . * * 


VALIDITY OF CONTRACTS 
Suc. 20. (a) * * * 
(b) * * * 

(A) That no contract shall be void by reason of this subsection 
because of any violation of any rule or regulation prescribed 
pursuant to subsection (b) of section 8 or paragraph (2) [or (3)] 
of subsection (c) of section 15 of this title, and 
* + a: * ~ * * 


PENALTIES 


puc. $2. (a) * * * 
+o * x * * + * 


(c) Any person who fails to file information, documents, or reports 
ursuant to any provision of this title or any rule or regulation adopted 
y the Commission thereunder shall forfeit to the United States the sum 

ot $100 for each and every day such failure to file shall continue beyond 
the time established therefor by this title or any rule or regulation adopted 
by the Commission thereunder, or beyond such extension of time as may 
be granted by the Commission. Such forfeiture, which shall not be in 
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lieu of any criminal penalty for such failure to file which might be deemed 
to arise under subsection (a) of this section, shall be recoverable in a civil 
suit brought by the Commission in its discretion on behalf of the United 
States. 

[c] (d) The provisions of this section shall not apply in the case 
of any violation of any rule or regulation prescribed pursuant [to 
paragraph (3) of subsection (c) of section 15] to subsection (b) of 
section 8 of this title, except a violation which consists of making, or 
causing to be made, any statement in any report or document required 
to be filed under any such rule or regulation, which statement was at 
the time and in the light of the circumstances under which it was 
made false or misleading with respect to any material fact. 

* * + * * * * 


LARCENY AND EMBEZZLEMENT 


Sec. 35. Whoever steals, unlawfully and willfully converts to his 
own use or to the use of another, or embezzles any of the moneys, funds or 
securities of, or entrusted to the custody or care of, any member of a na- 
tional securities exchange, any broker or dealer who transacts a business 
in securities through the medium of any such member, or any broker or 
dealer registered pursuant to section 15 of this title, shall be deemed 
guilty of a crime, and upon conviction thereof shall be subject to the 
penalties provided in section 82 of this title. 
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86TH CONGRESS HOUSE OF REPRESENTATIVES REPORT 
2d Session No. 2178 





AMENDMENTS TO INVESTMENT COMPANY ACT OF 1940 


Avuaust 26, 1960.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. Mack, from the Committee on Interstate and Foreign Com- 
merce, submitted the following 


REPORT 


[To accompany H.R. 2481] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (H.R. 2481) to amend certain provisions of the Invest- 
ment Company Act of 1940, as amended, having considered the same, 
report favorably thereon with amendments and recommend that the 
bill as amended do pass. 


The amendments are as follows: 
Page 1, strike out line 3 and all that follows down through line 7 
on page 2. 
Ba 2, line 8, strike out “Sec. 2. Paragraph (11) of” and insert 
4c ll 
Page 2, line 10, strike out “adding” and insert: “inserting immedi- 
ately after paragraph (11) thereof’. 
Page 2, line 21, strike out “3” and insert “2”’. 
Page 2, line 21, strike out “Paragraph (35) of subsection” and insert 
“Subsection (a)’’. 
Page 2, line 23, strike out “adding” and insert “inserting immedi- 
ately after paragraph (35) thereof”. 
Page 3, line 1, strike out “4” and insert “3”. 
Page 3, line 5, strike out “5” and insert “‘4’’. 
Page 3, line 21, strike out “6” and insert “‘5’’. 
Page 4, strike out lines 5 to 18, inclusive. 
Page 4, line 19, strike out “8” and insert “6”. 
Page 5, line 1, strike out “9” and insert “7”. 
Page 5, line 7, strike out “10” and insert “‘8’’. 
Page 5, line 21, strike out “11” and insert “9”’. 
Page 5, line 23, stmke out “ ‘Alaska,’ and”’. 
Page 5, line 25, strike out “12” and insert “10”. 
Page 6, line 20, strike out “13” and insert “11”. 
Page 7, line 13, strike out “14” and insert “12”’. 
Page 8, line 19, strike out “15” and insert “13”. 
Page 9, line 19, strike out “‘16” and insert “14”. 
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Page 9, strike out line 22 and all that follows down through line 5 
on page 10, and insert the following: 


“‘(3) deviate from its policy in respect of concentration of 
investments in any particular industry or group of industries 
as recited in its registration statement, or deviate from any 
investment policy or any other fundamental policy recited in 
its registration statement pursuant to section 8(b) (2); or’. 


Page 10, line 6, strike out “17” and insert 15”. 

Page 10, line 9, strike out “(B)).’ ” and insert “(B)),’.” 
Page 10, line 10, strike out ‘“‘18” and insert “‘16’’. 

Page 10, line 17, after “thereto;” insert “and’’. 

Page 10, line 24, strike out “19” and insert “17”. 

Page 11, line 24, strike out “20” and insert ‘‘18”’. 

Page 13, line 12, strike out “‘21” and insert “19”’. 

Page 14, line 9, insert quotatioa marks after “‘series.” 
Page 14, line 10, strike out ‘‘22” and insert ‘‘20”’. 

Page 15, line 4, strike out “23” and insert “21”. 

Page 15, line 23, strike out “24” and insert ‘‘22”. 

Page 18, line 12, strike out “25” and insert “23”. 

Page 18, line 16, strike out ‘“‘Code.’ ”’ and insert “‘Code’.” 
Page 18, line 17, strike out “26” and insert 24”. 

Page 18, line 23, strike out ‘‘Code.’ ” and insert “‘Code’.”’ 
Page 18, line 24, strike out “‘27” and insert “25”. 


PURPOSE OF THE BILL 


The bill, H.R. 2481, here being reported embodies amendments to 
the Investment Company Act of 1940 which have been recommended 
by the Securities and Exchange Commission as desirable to further 
the basic intent and objectives of the act. 

The proposed amendments would (1) require the statement of 
policy of a registered investment company, which cannot be changed 
without the consent or approval of the holders of a majority of the 
voting securities, to include its fundamental investment objectives 
and investment characteristics; (2) strengthen the statutory provisions 
requiring that at least 40 percent of the members of the board of 
directors be persons who have no pecuniary interest in the operations 
and management of the investment company and who are not part 
of its operating staff; (3) require that if an investment company 
chooses to keep its securities and investments in the ‘‘custody of a 
bank” such custodianship shall include the cash assets of the invest- 
ment company; (4) impose limitations upon the proportion of common 
or preferred stock that may be acquired by face-amount certificate 
companies issuing fixed obligations (face-amount certificates) to 
prevent such obligations from becoming unduly speculative; (5) 
clarify certain exceptions to the definition of an investment company 
required to register under the act; and (6) clarify the terms 
“depositor” and “share of stock” used in the statute by adding specific 
definitions of these terms. 

HEARINGS 


Hearings on H.R. 2481, together with four other bills amending the 
various acts administered by the Securities and Exchange Commission, 
were conducted by the Subcommittee on Commerce and Finance dur- 
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ing the months March—August 1959. The bill was sponsored by the 
Securities and Exchange Commission, and supported by the Bureau 
of the Budget. Representatives of the industries affected appeared 
in support “of most of the provisions of the bill. Opposition was 
expressed by the National Association of Investment Companies to 
sections 10 and 14 (of the bill as reported) requiring a statement by 
the registered investment company of its investment policy, which 
could not be changed without the consent or approval of the holders 
of a majority of the voting securities; and to section 11 (of the bill as 
reported) strengthening the statutory provisions requiring that at 
least 40 percent of the members of the board of directors be persons 
who have no pecuniary interest in the operations and management of 
the investment company and who are not part of its operating staff. 
The Alleghany Corp. and several railroad holding companies appeared 
in opposition to a section 7 of the bill as it was “originally introduced 
(not included in the bill as reported) which would have eliminated the 
exception from the definition of an investment company for a company 
subject to regulation under the Interstate Commerce Act when the 
Securities and Exchange Commission had found and by order declared 
that such company was primarily engaged in the business of investing, 
reinvesting, owning, holding, or trading in securities. 

The bill, if enacted, would not add to the administrative cost of the 
Securities and Exchange Commission. 


NEED FOR LEGISLATION 


The general objective of the Investment Company Act is to protect 
the public and investors against malpractices in the control, manage- 
ment, and operation of publicly owned investment companies. The 
statute seeks in general to secure honest and unbiased management of 
investors’ funds; to give security holders a substantial voice in the 
company and in the selection of management; to insure sound and 
feasible capital structures; to assure fairness in all transactions between 
affiliated persons and the company; and to see that shareholders are 
provided with informative, periodic financial reports. The statute 
contains provisions for enforcement by the Commission through 
administrative and injunctive action and for the referral of information 
concerning violations to the Department of Justice for criminal 
prosecution. 

The amendments embodied in the bill are recommended by the 
Securities and Exchange Commission as desirable to further the basic 
intent and objectives of the statute. 

These recommendations for changes in the Investment Company 
Act of 1940 are, for the most part, limited to the clarification of certain 
provisions, the elimination of inconsistencies, changes to achieve the 
obvious intent and purpose of a particular provision and conformance 
of references to other statutes. In several instances, however, sub- 
stantive amendments are recommended which are considered highly 
desirable in order to effectuate the purposes and policy of the statute. 
The Commission has not, nevertheless, made any broad or sweeping 
recommendations which might involve an extension of the Commis- 
sion’s present supervision over investment companies and their 
affiliates or which would involve substantially greater limitations 
upon the management of investment companies. 
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A description of the various problems involved and the legislation 
proposed to meet each is contained in the “Analysis by Sections” 
below, of the bill as it is being reported. 


ANALYSIS BY SECTIONS 


Section 1. Definition of “depositor” of an unincorporated investment 
company 

Present law.—The term ‘“‘depositor’’ is not defined in the statute. 

Problem.—The term ‘‘depositor’’ is used in various sections of the 
act, including sections 2(a) (3), 7(b), 9(a), 10(b), 26, and 27. Although 
the meaning of ‘‘depositor”’ is ascertainable from the context in which 
it is used and may also be derived from the legislative history of the 
act, it would seem advisable to have an express definition of the term. 
The word was most frequently used, prior to the enactment of the 
statute, to describe the person or company causing the formation of a 
fixed trust or semifixed trust during the period when these types of 
investment trusts were popular. It is used in the statute to describe 
the person or company promoting, sponsoring or administering any 
unincorporated fund or trust constituting an investment company, 
or who as sponsor or manager of such fund or trust deposits portfolio 
assets with the trustee or custodian of the fund or trust or who may 
direct the deposit of additional or substituted securities and the elimi- 
nation of deposited securities. 

Remedy in the bill.—The term would be defined as indicated above. 
Since a trustee or custodian designated in accordance with the pro- 
visions of section 26 of the act may, in some cases, be responsible for 
one or more of such functions, the definition would specifically exclude 
them. 


Section 2. Definition of term “ share of stock’’ 

Pisses law.—The term “share of stock”’ is not defined in the statute. 

Problem.—Reference is made in several provisions of the act to 
shares of stock, stockholders, and to stock. Sections 12(d), 18(i), 
23(b), and 30(d) contain such terms. While it is apparent that the 
statutory purpose cannot be avoided by designating a security by 
some other name, the question has arisen in a sufficient number of 
cases to suggest the advisability of making it expressly clear that the 
term ‘“‘shares of stock’’ means any security similar in nature to an 
equity security. The term “security’’ as now defined includes cer- 
tificates of beneficial interest, shares in a fund or trust, participation 
in profit-sharing arrangements, and investment contracts. 

The terms “stockholder” and “‘stock’’ would in effect be covered by 
the same proposed definition. 

Remedy in the bill—The term would be defined as meaning any 
security similar in nature to an equity security. 


Section 3. Elimination of reference to the Philippine Islands in the 
definition of “State” contained in section 2(a) (37) 
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Section 4. Modification of exception from the act for company engaged in 
banking, insurance, small loans, factoring, discount or real estate 
business 


Present law.—Section 3(c)(7) of the act provides an exception for— 


(7) Any company primarily engaged, directly or through 
majority-owned subsidiaries, in one or more of the businesses 
described in paragraphs (3), (5), and (6), or in one or more 
of such businesses (from which not less than 25 per centum 
of such company’s gross income during its last fiscal year was 
derived) together with an additional business or businesses 
other than investing, reinvesting, owning, holding, or trad- 
ing in securities. 


Problem.—lIf taken literally, this section would provide an exception 
for a company primarily engaged, directly or through majority-owned 
subsidiaries, in one of the following: 

(a) — banking or insurance company business, section 
3(c)(3); 0 
(b) The small loan business, section 3(c) (5); or 
The commercial discount, factoring or real estate business, 
section 3(c) (6). 
Yet each of these provisions, that is, section 3(c) (3), (5) and (6), has a 
test which is greater than the test of “‘primarily engaged.” Section 
3(c)(3), for example, refers to an insurance company, which in sec- 
tion 2(a)(17) is defined as a company, organized as an insurance 
company, whose “primary and predominant” business activity is 


writing insurance or reinsuring risks and which is supervised by a 
State official or agency. Section 3(c)(5) refers to a company “sub- 


stantially all of whose business” is the small loan business. Section 
3(c) (6) ) has the primary engagement test but excludes face-amount 
companies and periodic payment plans. 

The specific exceptions with their stricter tests are obviously the 
ones intended rather than the more generalized and indirect exception 
of section 3(c)(7). This has been the Commission’s interpretation 
following ordinary rules of statutory construction. The section, 
however, should be revised to make this clear and yet carry out the 
intention to exempt a company which does business, directly or 
through majority-owned subsidiaries, in the financial fields of banking, 
insurance, small loans, factoring and mortgages but which may fall 
within the definition of investment company under section 3(a)(3) 
because it deals in “securities” and “‘securities’”’ constitute its major 
assets. On the other hand, where a company engages in a number of 
such activities and also engages in the business of investing, reinvest- 
ing, owning, holding or trading i in securities to a significant extent, it 
should not be entitled to the exeption of section 3(c)(7). This follows 
the approach taken in section 3(c)(5), the exception for small loan 
companies. 

Remedy in the bill.—Section 3(c)(7) would be amended to limit the 
exception to a company substantially all of whose business consists 
of one or more of the businesses described in section 3(c) (3), (5), 
and (6), and to add a proviso to exclude face-amount companies and 
periodic payment plans in the case of section 3(c)(6) businesses. 
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Section 5. Modification of exception from the act for a company, 90 
percent or more of whose securities are those of single issuer of 
certain types 

Present law.—Section 3(c)(8) contains an exception for a company 
90 percent or more of the value of whose investment securities are 
those of a single issuer included within a class of persons enumerated 
in section 3(c) (5), (6), or (7). 

Problem.—(1) One question this provision raises is whether this 
exception is intended to include a company holding securities of a 
bank or insurance company included in section 3(c)(3) by virtue of 
the reference to section 3(c)(7) which in turn contains a reference to 
section 3(c)(3). It can be argued that if this were intended, then 
section 3(c)(3) should have been specified because paragraphs (5) and 
(6) were specifically stated in section 3(c)(8) and yet are also specified 
in section 3(c) (7). 

Remedy in the bill.—(1) To remove this doubt, it is — to 
amend the section to include a spec ific reference to paragraph (: 

Problem.—(2) In addition, the Commission is doubtful aha the 
type of company excepted by section 3(c)(8) is entitled to an exemp- 
tion from the act any more than a company all of whose security 
holdings are those of an industrial or commercial corporation, but 
which could not qualify for an exemption under section 3(b)(1) or 
3(b)(2) because not primarily engaged through such holdings in such 
industrial or commercial business. This means to be an unwarranted 
inconsistency. In both types of situations, the essential purpose of 
the company is that of investing in securities and deriving its earnings 
from that investment. It is to be distinguished from the holding 
company situation where the company is, in effect, engaged in a 
business through its controlled company. 

Remedy in the bill.—(2) It is proposed that section 3(c)(8) be 
modified to provide that the exception is only available ae the 
single issuer whose stock is held by the holding company is also a 
company controlled by the holding company. 


Section 6. Clarification of exception for holding company registered 
under Public Utility Holding Company Act of 1985 

Present law.—Section 3(c)(10) excepts any company from the 
definition of investment company if it has a registration in effect as a 
holding company under the Public Utility Holding Company Act of 
1935. 

Problem.—This exception was necessary in view of the broad and 
detailed regulation provided under that act. Certain public utility 
holding companies, although registered under that act, have obtained 
exemption from regulatory provisions of that act under section 3 
thereof. To all intents and purposes such exempt holding companies 
are not subject to that act and are, therefore, not excepted from the 
Investment Company Act. The Commission, however, recommends 
that any possible question of the necessity for their registration under 
the Investment Company Act be removed. 

Remedy in the bill.—It is proposed to exclude from the exception for 
registered public utility holding companies, those which have been 
exempted under section 3 of the Holding Company Act. 
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Section 7. Change in a reference to another statute which has been 
amended 

Present law.—Section 3(c)(13) refers to section 165 of the Internal 
Revenue Code, as amended. 

Problem.—Section 165 has become section 401 of the Internal 
Revenue Code of 1954. This section of the code covers the subject 
of the reyuirements for qualified stock bonus, pension, and profit- 
sharing trusts. 

Remedy in the bill.—The indicated substitution is proposed. 


Section 8. Modification of definition of ‘diversified investment company”’ 
Present law.—Section 5(b) classifies management investment com- 
panies as diversified or nondiversified companies. This is necessary 
because certain substantive requirements apply to diversified com- 
panies. For example, such companies may not change their policy 
and become nondiversified without a majority vote of stockholders. 

In order to qualify as a diversified company, at least 75 percent of 
the value of the total assets of a company must be represented by— 

(a) cash and cash items, 

(6) Government securities, 

(c) securities of other investment companies, and 

(d) other securities limited in respect of any one issuer to not 
more than 5 percent of the value of the total assets of the invest- 
ment company and 10 percent of the voting securities of such 
issuer. 

Problems.—A company may have its entire portfolio or a major 
portion of its portfolio in the securities of other investment companies. 
The extent of diversification of the portfolio investment company in 
this case is significant. If the portfolio company is nondiversified, the 
investing company is essentially nondiversified as well, although it 
would be technically classified as diversified. This result is one which 
was not intended. 

Remedy in the bill—Section 5(b)(1) would be amended to provide 
that the securities of other investment companies which can be in- 
cluded within the 75 percent of assets required to be diversified must 
be securities of diversified investment companies. 


Section 9. Elimination of references to the Philippine Isiands and Alaska 
in certain exemptions from the act 
Present law.—Section 6(a)(1) exempts from the act companies 
organized and doing business in the Philippine Islands and Alaska 
so long as they sell none of their stock in any other State. 
Problem.—The exemption is inappropriate since the Philippine 
Islands are no longer a possession and Alaska has become a State. 
Remedy in the bull.—The indicated deletions are proposed. 


Section 10. Strengthening the provisions relating to the recitals of invest- 
ment policy 
Present law.—Section 8(b) (1) requires every registered investment 
company to file a registration statement including a recital of the 
policy of the company regarding various important subjects. These 
involve such matters as diversification, redeemability of its securities, 
borrowing money, concentration of investments in any particular 
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industry and making loans. Under section 13(a) these policies may 
not be changed unless authorized by a majority vote of the company’s 
stockholders. 

Problem.—Omitted from the list of subjects as to which policies are 
to be declared by the investment company is the basic investment 
objectives and characteristics of the investment company despite the 
fact that this is one of the most significant factors for the public 
investor to consider. 

Whether an investment company is a balanced fund, a bond fund 
or a common stock fund is so important that financial publications 
and financial services analyzing or describing investment companies 
treat such companies in separate categories. Whether the invest- 
ment company represents that its investment objective is primarily 
capital appreciation or income is of the same order of significance. 
Other primary investment objectives such as investments in con- 
trolled companies, investments in special types of securities or in 
particular geographical areas are also of great concern. 

Nevertheless, if a company does not choose to treat these objectives 
or characteristics as fundamental under section 8(b)(2), it may change 
its policy as to them without obtaining the consent or approval of its 
stockholders. 

Such subjects are of at least equal importance with the matters 
required to be stated under section 8(b)(1) and should therefore be 
required to be set forth as a statement of futidezneital policy which 
cannot be changed without the consent of stockholders holding a 
majority of the “stock. In recommending this legislation, it is not 
the intention of the Commission to impede management or restrict 
management beyond requiring the approval of stockholders for sig- 
nificant changes in investment policy. 

Remedy in the bill.—It is proposed to amend section 8(b)(2) to 
require a recital of policy in respect of the types of securities in which 
the company intends to invest; investment objectives as to income or 
capital appreciation, if it intends to emphasize such objectives: 
geographical areas of investment, if any; and investment for control 
or management. Appropriate reservation of freedom to invest in 

-called defensive securities may be made under the amendment. 

An accompanying amendment is proposed in section 13(a)(3) to 
prohibit any change or deviation from the statement of policy in this 
regard without a majority vote of stockholders. See section 16 
herein. 


Section 11. Strengthening provisions relating to affiliations of directors 
and requiring certain Sten of independent directors 


Present law.—Section 10 (a), (b), and (c) have the general purpose 
of assuring that an cola comps iny will have a certain number of 
“independent” directors on the board of directors. Section 10(a) is 
designed to assure that at least 40 percent of the members of the 
board will be persons who have no pecuniary interes in the manage- 
ment of the investment company and who are not part of its opera- 
tional staff. Thus, this section provides that not more than 60 
percent of the directors shall be officers, employees, or investment 
advisers of the investment company, or affiliated persons of an invest- 
ment adviser of the investment company. 
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Section 10(b) goes further in providing that a majority of the 
board may not be directors who are regular brokers or principal 
underwriters of the investment company or who are investment 
bankers. ‘These provisions also cover affiliated persons of these 
persons. Section 10(c) provides that a majority of the board may 
not be officers or directors of any one bank. 

Problem.—Despite the elaborate limitations of these provisions, 
because of the limited scope of section 10(a) and the fact that sections 
10(a) and 10(b) are not keyed together, it is possible to have a board 
composed of no “independent” directors. For example, a board of 
five members could consist of three officers and two regular brokers 
for the company, or three officers and two principal underwriters for 
the company, or three officers and two 4.9-percent stockholders of the 
investment adviser or three officers and two controlling persons of the 
investment company. Other variations are possible. The legisla- 
tive history makes it clear that it was intended that there be a few 
disinterested directors to act as “watchdogs” over the conduct of 
management. 

Stockholders of the investment adviser, including those with less 
than a 5-percent interest, regular brokers and principal underwriters 
for the investment company and controlling or controlled persons of 
the investment company, adviser and underwriter and their affiliates 
are so closely related to the management that they cannot be deemed 
to be truly disinterested. They normally have a personal stake in 
the management and can hardly be considered to be “‘independent’”’ 
directors. 

In order to effectuate fully the policy of section 10(a), the above- 
mentioned classes and their affiliated persons should be placed in the 
same category as oflicers, employees, and the investment adviser of 
the investment company. In recognition of the view that regular 
brokers for the company may not be as closely related to the manage- 
ment of the company as the other persons mentioned, the Commission 
believes that a lesser limitation may be imposed as to them. In 
addition, a director of a controlling or controlled company should not 
be deemed a “management” director merely because of his director- 
ship since he may be, in fact, one of the “independent” directors who 
is also selected as one of the “independent” directors of a parent or 
subsidiary company. 

Remedy in the bill—The proposed amendment places in the 60 per- 
cent category, along with officers, employees, and the investment 
adviser, the persons mentioned above except regular brokers and their 
affiliated persons. It then provides that such persons together with 
regular brokers and their affiliated persons may not exceed 80 percent 
of the membership of the board. Thus, at least, 1 person of a board of 
5 or less and at least 2 persons of a board from 6 to 10 would have to 
be individuals other than those named above. 


Section 12. Clarification of status of underwriter subsidiary of investment 
company 
Present law.—Section 12(d) prohibits an investment company from 
making certain acquisitions of securities of (1) any other investment 
company, (2) any insurance company or (3) any broker, dealer, under- 
writer, or investment adviser. An exception is permitted in the case 
of persons named in paragraph (3) provided that the company is 
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(A) a corporation all the securities of which are owned by one or more 
registered investment companies and (B) is primarily engaged in the 
underwriting or brokerage business. Concomitant with this exception, 
exceptions have also been incorporated in provisions dealing with 
transactions of affiliated persons: sections 10(f), 17(a) and 17(d). 

Section 10(f) prohibits an investment company from buying a 
security during the existence of an underwriting syndicate, w here 
certain affiliated persons are acting as principal underwriter of such 
security. Excepted from the category of principal underwriter is a 
company of the character described i in section 12(d)(3) (A) and (B). 
Section 17(a) prohibits purchases and sales of securities between 
affiliated persons and an investment company and certain borrowings. 
Section 17(d) covers transactions in which affiliated persons and an 
investment company are joint or joint and several participants. A 
section 12(d)(3) (A) and (B) company is also specifically excepted 
from these sections. 

Problem.—These exclusions, however, appear to extend further than 
intended. An underwriter subsidiary should, of course, be able to deal 
with its parent companies either during the course of an underwriting 
(10(f)) or by purchase and sale of securities (17(a)) or in a joint ven- 
ture (17(d)). However, the exclusion of the underwriter subsidiary 
from these sections is expressed i in absolute terms and, if literally taken, 
might be said to exclude from the purview of sections 10(f), 17(a ) 
and 17(d) transactions between the underwriter subsidiary and a reg- 
istered investment company which is not its parent but affiliated in 
some other manner. There is no logical reason for the exclusion to go 
this far. In addition, the absolute terms of the exclusion also raises 
the question as to whether affiliated persons of the underwriter sub- 
sidiary fall within the category of affiliated persons of an affiliated 
person of a registered investment company and thus subject to the 
prohibitions of section 17(a) and 17(d). This would be a meaningless 
exclusion. No rational ground appears for distinguishing such affili- 
ated persons from affiliated persons of other types of subsidiaries of 
the investment company who are admittedly covered by the language 
of sections 17(a) and 17(d). 

It would appear appropriate that any questions of interpretation 
such as indicated above be resolved by expressing the policy and 
intention of the statute in clear terms. The suggested amendments 
to sections 10(f), 17(a), and 17(d), it is believed, “will do this and will 
still afford to underwriter subsidiaries of investment companies the 
appropriate exemptions they are entitled to have. 

Remedy in the bill.—Section 10(f) would be amended to limit the 
exclusion of the underwriter subsidiary only when the registered invest- 
ment company involved is a parent of the underwriter subsidiary. 
Section 17(a) would be amended by deleting references therein to the 
underwriter subsidiary and a new paragraph would be added to sec- 
tion 17(c) to permit specifically the underwriter subsidiary to deal with 
its parent investment company. See sections 17 and 18 herein. Sec- 
oe. 17(d) would be amended in a similar manner. See section 19 

erein. 


Section 18. Clarification of status of depositor of an unincorporated in- 
vestment company as its investment adviser or principal underwriter 
Present law.—Section 10(h) provides in general that the require- 
ments of sections 10(a) and 10(b), which contain certain limitations 
as to the composition of a board of directors of an investment com- 
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pany, shall apply to the board of directors of the depositor of an unin- 
corporated investment company. 

Problem.—Under section 10(a) and 10(b)(2) only a limited number 
of directors of an investment company may also be directors of its 
investment adviser or principal underwriter. If this limitation applied 
to the board of directors of a depositor in literal terms obviously a 
depositor could not also be investment adviser or principal under- 
writer. This result was not intended and has been administratively 
so interpreted. An amendment to make this clear appears appropri- 
ate. 

Remedy in the bill—Under the proposed bill, if the depositor is in- 
vestment adviser, then the 60-percent limitation would apply to offi- 
cers and employees and persons affiliated with the depositor otherwise 
than as a director. If the depositor is not investment adviser, then 
the limitations would apply fully, placing directors of the investment 
adviser in the 60-percent category insofar as the board of the depositor 
is concerned. 

If the depositor is principal underwriter, a majority of its board 
should not be officers or employees or persons affiliated with the de- 
positor otherwise than as a director. This would comply with the 
purpose of section 10(b)(2). If the depositor is not principal under- 
writer then the provisions of section 10(b)(2) should apply fully; thus 
a majority of the depositor’s board could not be officers, employees, 
or directors of the principal underwriter. 


Section 14. Modification of provisions regarding changes in policy 
See section 10 above. 


Sections 15, 16, and 17. Modification of underwriter subsidiary provision 
See section 12 above. 


Section 18. Revision of custody provision to provide that “bank custodian- 
ship” shall include holding of cash assets 


Present law.—Under section 17(f), an investment company of the 
management type must place its securities and investments (1) in the 
custody of a bank, (2) in the custody of a stock exchange firm subject 
to rules prescribed by the Commission, or (3) in its own custody sub- 
ject to rules or orders prescribed by the Commission. If a company 
chooses to retain the custody of its securities, it must deposit them 
with a bank for safekeeping, subject to certain rules as to access, 
earmarking and inspection. 

Problem.—If a company chooses to turn over custody of its securities 
and similar investments to a bank, something more than safekeeping 
and access upon the mere receipt of company officials must have been 
intended and this has been the Commission’s position. In other 
words, custody of a bank has signified that not only the company’s 

rtfolio securities but the proceeds of those securities are in the bank’s 

ands. Anything less than that would mean that bank custodianship 
existed only at the desire of the company officials with access to the 
securities or with power to direct their disposition and was tantamount 
to a safekeeping agreement. 

In fact, however, this kind of bank custodianship does not go far 
enough. If a company wishes to choose a bank’s custodianship as 
the method for maintaining its portfolio securities, all of its cash 
assets, including proceeds from the sale of its own securities and income 
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on its holdings should also be held by the bank subject to appropriate 
directions as to expenditures and dispositions by proper company 
officials. Most investment companies which use bank custodianship 
provide for the keeping of all cash receipts by the bank. Some 
States insist upon this complete bank custodianship as a prerequisite 
to the sale of securities within the State. It appears to the Com- 
mission that if an investment company desires to obtain the advantage 
of representing that it has bank custodianship, the protection afforded 
meal be complete. 

Remedy in the bill.—It is proposed to add a sentence to section 17(f) 
to provide that if an investment company maintains its securities 
with a bank, all cash assets shall likewise be kept in such custody. 
A proviso would permit an operating checking account, for con- 
venience, in an amount not to exceed the fidelity bond required under 
section 17(g) of the act. The section also should be clarified to state 
that more than one bank may act as custodian. 


Section 19. Clarification and extension of investment policy recital 
requirements relating to companies issuing special series or classes 
of stock 

Present law.—Section 18(f)(2) permits an open-end company to 
have classes or series of stock, each of which has an interest in specific 
assets allocated to such class or series. There is no specific require- 
ment in section 8(b) for a recital of policy in respect of each class or 
series of stock and it is not clear whether a change in policy as to any 
particular class must be approved by the stockholders of that class 
or by all stockholders of the company. 

Problem.—In effect this type of corporation comprises a number of 
individual funds, with each share issued by the company having an 
interest in only one of such funds. Each fund has its own investment 
objectives and characteristics and is, in effect, for investment pur- 
poses, a separate entity. Moreover, it is anomalous to consider such 
a company as diversified unless the assets allocated to each series are 
diversified. Since each of these “‘funds’’ has its own investment poli- 
cies, it would be reasonable to treat each “fund” separately under 
sections 8(b) and 13. Thus, the policies stated for each series or class 
of stock nse be changed solely by a majority vote of those stock- 
holders affected by the change. 

Remedy in the bill.—Section 18(f)(2), which permits this particular 
type of company, would be amended to require a recital of policy in 
respect of each series or class of stock in accordance with section 
8(b)(1) and (2), and any change in policy would have to be authorized 
solely by the majority vote of holders of such series or class of stock. 


Section 20. Tightening provisions relating to cross-ownership and 
circular-ownership 
Present law.—Section 20(d) makes it the duty of an investment 
company to eliminate within 5 years after the effective date of the 
act “‘cross-ownership” or ‘‘circular-ownership” existing on the effective 
date of the act. Thereafter, if cross-ownership or circular-ownership 
comes into existence ‘‘upon the purchase by a registered company of 
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the securities of another company”, the investment company has the 
duty to eliminate such cross-ownership or circular-ownership within 
1 year after it knows of its existence. 

‘Problem.—It is not adequate to require an investment company 
to eliminate only those cross-holdings caused by its own purchase of 
the securities of another company, since a company controlled through 
stockownership by an investment company might contend that it 
can buy securities of the investment company with impunity. This 
would negate the objectives of this section of the act. While section 
48(a), which makes it unlawful for a controlling person to cause to 
be done any act which would be unlawful for such person to do, 
might be invoked in this case, it would seem appropriate to amend sec- 
tion 20(b) to prohibit expressly such action by a controlled company. 

Remedy in the bill.—The bill would amend section 20(d) to require 
the elimination of cross-ownership or circular-ownership created by 
a controlled company. 


Section 21. Correction of provision relating to sales of stock by closed-end 
company below net asset value with consent of stockholders 

Present law.—Section 23(b) prohibits the sale of stock of a closed- 
end investment company at a price below the current net asset value 
“except * * * (2) with the consent of a majority of its common 
stockholders * * *.” 

Problem.—From the content of the statute, it is clear that the 
language should read “with the consent of the holders of a majority 
of its common stock’’. 

Remedy in the bill—The correct phrase would be substituted for 
the present one. 


Section 22. Providing limitations on holdings of common and preferred 
stock by face-amount certificate companies 

Present law.—A face-amount certificate compahy may be briefly 
described as an investment company engaged in the business of sell- 
ing its own unsecured debentures or debt obligations on the install- 
ment basis. The proceeds are invested and used, together with 
increments, to pay the obligations at maturity. 

Section 28(b) requires a face-amount certificate company to have 
cash or qualified investments equal to its capital stock requirements 
and certificate reserves. Qualified investments are those ‘‘of a kind”’ 
permitted under the District of Columbia Code for insurance com- 
panies and such other investments as the Commission may authorize. 
Since life insurance companies may purchase common and preferred 
stocks under the District Code, if they meet certain tests, face-amount 
certificate companies may also purchase such securities. The act 
places no limitation on the proportion of common or preferred stock 
that face-amount certificate companies may acquire. 

Problem.—The face-amount certificate companies studied by the 
Commission prior to 1940 invested in real estate mortgages and high- 
grade corporate bonds and preferred stock in view of the fixed obliga- 
tions they undertook to pay at maturity. The failure to place a 
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limitation on the amount of common stock or preferred stock that such 
companies may acquire would seem to have been an unintentional 
omission. The entire thrust of the provisions of section 28 is to assure 
that the company will be able to meet its liabilities. This is not only 
shown by the legislative history of the act, but is evident from the 
very elaborate provisions of section 28 itself requiring the maintenance 
of reserves and requiring their computation on the basis of a rate of 
accumulation limited to not more than 3}; percent per annum. To 
make these requirements meaningful, a limitation on the proportion 
of common and preferred stock which may be maintained as part of 
the reserve is required. It would be contrary to the purpose of the 
act to permit face-amount companies to invest in the more specula- 
tive types of securities such as common stocks to any appreciable 
extent. 

The Commission has considered the views of one of the face-amount 
companies registered under the act which would be seriously affected 
by a stringent restriction on investment in common stock. This 
company issues face-amount certificates of the installment type in 
series which provide (1) for a fixed obligation at the end of a 10-year 
period to pay an amount approximately equal to the amount paid to 
the company by the holder and (2) for a participation in the income 
and possible profits derived from the funds paid in. It is an integral 
pert of the company’s purpose and structure that a portion of its 

unds be invested in stocks to provide for income and possible capital 

appreciation. The recommended amendment to section 28, discussed 
below, would provide reasonable limitations upon stock investments 
by face-amount companies, but would not impair the arrangement 
adopted by this face-amount company. 

Remedy in the bill—Two approaches were taken to the problem. 
Based upon analogy to the insurance field, an overall limitation of 
10 percent of the certificate reserves has been suggested as to common 
stock and 25 percent as to preierred stock. Some flexibility is thereby 
accorded to the company in its investment program but most of the 
speculative element is eliminated by limiting the amount of invest- 
ment in equity securities. In addition, by analogy to the restrictions 
in section 18 of the act applicable to closed-end companies, it is 
believed that additional common stock investments may be warranted 
where there is asset coverage protection furnished by the capital, or 
stockholders’ equity. An asset coverage equal to 200 percent was 
selected rather than the 300 percent figure used in section 18(a)(1) 
because of the additional limitations imposed by the District of 
Columbia Code applicable under section 28(b). These additional 
limitations on the code relate to earnings and dividends tests which 
must be met by the common stock before it may be acquired. 

Therefore, it is provided that certificate reserves may also include 
common stock investments in an amount equal to 100 percent of the 
stockholders’ equity in the company represented by assets consisting 
of cash or qualified investments. In addition, since the same degree 
of protection would be afforded, it is also provided that to the extent 
that the stockholders’ equity consists of cash or qualified investments 
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other than common stocks or similar equity securities, the required 
certificate reserves may include common stock investments equal to 
100 percent of such assets. Where certificate reserves and assets are 
separately allocated for series of certificates, the 10 and 25 percent 
overall percentage limitations would apply to each series which is in 
effect a separate fund. On the other hand, since the stockholders’ 
equity is a cushion of security for each certificate issued by the com- 
pany regardless of its series, more flexibility may be permitted in 
allocating the amount of common stock investments made pursuant 
to the asset coverage test. To guard against undue speculation in 
any series of certificates, a limitation of 30 percent applicable to each 
series is suggested. 

Sections 23 and 24 would change the references in section 43(a) and 
44 to the Judicial Code to reflect redesignation of these provisions in 
the United States Code. 


Section 25. Effective date for proposed amendments 

Since presently registered investment companies may need some 
time to comply with the amendments to sections 5, 8(b)(2) and 18(f) 
(2), it is proposed that these sections would not become effective until 
6 months after the date of enactment of the bill. In addition, it is 
provided that the terms of section 28(b)(2) would not apply to series 
of face-amount certificates outstanding prior to the enactment of this 
section, where the reserve requirements of such series are maintained 
separately. ‘This would avoid any retroactive effect of the limitations 
of this section to face-amount certificate companies which have sold 
series of such certificates on the representation that the holders would 
participate in the earnings to be realized from a separate fund of 
investments, including, among other things, common stocks without 


any limit as to the amount thereof specified in the statute. In all 
other respects, the amendments would be effective upon enactment of 


the bill. 


COMMITTEE AMENDMENTS 


With two exceptions, the committee amendments to H.R. 2481, as 
introduced, are of typographical character. 

The committee has stricken section 1 of the bill as introduced which 
would have amended section 2(a)(1) of the act to clarify and make 
more meaningful the definition of an ‘advisory board”’ of an invest- 
ment company and the provisions requiring such board to have a 
certain number of independent directors. The Commission has indi- 
cated to this committee that the problems with which this section 
was designed to deal need further study. 

The committee also has stricken section 7 of the bill as introduced 
which would have modified the exception for a company subject to 
regulation under the Interstate Commerce Act now provided in section 
3(c)(9) of the act. Subsequent to the submission of its first proposal, 
the Commission submitted to the committee several revised drafts 
which it had prepared in cooperation with the Interstate Commerce 
Commission. It appears that this matter needs continuing study. 


69017°—60 H. Rept., 86-2, vol. 7 
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CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


INVESTMENT Company Act oF 1940 


* * * 
GENERAL DEFINITIONS 


Sec. 2. (a) When used in this title, unless the context otherwise 
requires— 

(1) “Advisory board” means a board, committee or group, whether 
elected or appointed, which is distinct from the board of directors 
or board of trustees, of an investment company, [and which is com- 
posed solely of persons who do not serve such company in any other 
capacity,] whether or not the functions of such board are such as 
to render its members “directors” within the definition of that term, 
which board has advisory functions as to investments but has no 
power to determine that any security or other investment shall be 
purchased or sold by such company, but shall not include a board, 
committee or group composed solely of directors, officers and employees 
of such company and investment advisers and officers, directors, partners 
or employees of any investment adviser of such company, or any of them. 

ak * * * * * aK 


(11A) ‘“‘Depositor”’ means any person who has promoted or is pro- 
moting an investment company not having a board of directors, or his 
successor, or who has administrative functions relating to such company, 
including the power to eliminate or substitute portfolio securities under 
the instrument of organization of such company but does not include a 
person whose functions as a depositor have been assumed by a successor, 
or a trustee or custodian of such company designated in accordance with 
the provisions of section 26 of this title. 

* * * * * * + 


(35A) “Share of stock’? means any security similar in nature to an 
equity security. 

* * + + * * * 

(37) “State” means any state of the United States, the District of 
Columbia, [Alaska,] ' Hawaii, Puerto Rico, [the Philippine Islands,] 
the Canal Zone, the Virgin Islands, or any other possession of the 
United States. 


* * * + + * a 


one was eliminated by Public Law 84~70. dated June 5,1959. H.R. 2481 was introduced Jan. 15, 
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DEFINITION OF INVESTMENT COMPANY 


Suc, 3. &). 
(c) Notwithstanding subsections (a) and (b), none of the following 
persons is an investment company within the meaning of this title: 
* * * * * * * 


(7) Any company [primarily engaged] substantially all of whose 
business, directly or through majority-owned subsidiaries, consists of 
[in] one or more of the businesses described in paragraphs (3), (5), 
and (6), or [in] one or more of such businesses (from which not less 
than 25 per centum of such company’s gross income during its last 
fiscal year was derived) together with an additional business or busi- 
nesses other than investing, reinvesting, owning, holding or trading 
in securities: Provided, That if such company or any majority-owned 
subsidiary is engaged in one or more of the businesses described in para- 
graph (6), such company or subsidiary is not engaged in the business of 
issuing face-amount certificates of the installment type or periodic pay- 
ment plan certificates. 

Any company 90 per centum or more of the value of whose 
investment securities are represented by securities of a single issuer 
included within a class of persens enumerated in paragraphs (3), (5), 
(6), or (7)[.], which issuer is controlled by such company within the 
meaning of section 2(a)(9). 

(9) Any company (A) which is subject to regulation under the 
Interstate Commerce Act [or any company whose entire outstanding 

capital stock is owned or controlled by such a company ‘J Prov ided, 
That this exception shall not apply to a company which the Commission 
Finds and by order declares to be primarily engaged, directly or indirectly, 
in the business of investing, reinvesting, owning, holding or trading v 
securities: or (B) whose entire outstanding stock is owned or controlled bap 
a company excepted under clause (A) hereof: Provided, That the assets of 
the controlled company consist substantially of securities issued by com- 
panies which are subject to regulation under the Interstate Commerce Act. 

(10) Any company with a registration in effect as a holding company 
under the Public Utility Holding Company Act of 1935[[.]; Provided, 
that such registered company has not been exempted pursuant to section 3 
of that Act. 

a 


* * * * > * 


(13) Any employees’ stock bonus, pension, or profit-sharing trust 
which meets the [conditions of section 165 of the Internal Revenue 
Code, as amended ] reauirements of section 401 of the Internal Revenue 
Code of 1954, as amended. 

* * * 


SUBCLASSIFICATION OF MANAGEMENT COMPANIES 


See. 5. (a) * * * 

(b) Management companies are further divided into diversified 
companies and nondiversified companies, defined as follows: 

(1) “Diversified company” means a management company which 
meets the following requirements: At least 75 per centum of the value 
of its total assets is represented by cash and cash items (including 
receivables), Government securities, securities of other diversified in- 
vestment companies, and other securities for the purposes of this 
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calculation limited in respect of any one issuer to an amount not 
greater in value than 5 per centum of the value of the total assets of 
such management company and to not more than 10 per centum of 
the outstanding voting securities of such issuer. 

2 * * * * * * 


EXEMPTIONS 


Sec. 6. (a) The following investment companies are exempt from 
the provisions of this title: 

(1) Any company organized or otherwise created under the laws of 
and having its principal office and place of business in [Alaska,]? 
Hawaii, Puerto Rico, [the Philippine Islands,] the Canal Zone, the 
Virgin Islands, or any other possession of the United States; but 
such exemption shall terminate if any security of which such com- 
pany is the issuer is offered for sale or sold after the effective date of 
this title, by such company or an underwriter therefor, to a resident 
of any State other than the State in which such company is organized. 

* * ” * . ra * 


REGISTRATION OF INVESTMENT COMPANIES 


Sec. 8. fa) * > * 

(b) Every registered investment company shall file with the Com- 
mission, within such reasonable time after registration as the Commis- 
sion shall fix by rules and regulations, an original and such copies of 
a registration statement, in such form and containing such of the 
following information and documents as the Commission shall by 
rule and regulations prescribe as necessary or appropriate in the 
public interest or for the protection of investors: 

* x * * ok * * 


(2) a recital of the investment policy of the registrant, which may, 
if it desires, make appropriate reservations of freedom of action for the 
protection of investors, in respect of (A) the extent to which it intends 
generally to invest in bonds or other obligations, preferred stocks, common 
stocks, or any one or more of any class or type of securities; (B) objectives 
as to income, preservation of capital or capital appreciation, if registrant 
represents that it will place emphasis on any one or more of such objec- 
tives; (C) the extent of investments to be made in issuers located or operating 
in particular geographical areas, if registrant represents that its invest- 
ments will be so limited; (D) investment in companies for the purpose of 
exercising control or management; and (EF) matters, not enumerated 
above or in paragraph (1), which the registrant deems matters of 
fundamental policy and elects to treat as such; 

* * * * * > x 


AFFILIATIONS OF DIRECTORS 


Sec. 10. (a) After one year from the effective date of this title, no 
registered investment company shall have a board of directors more 
than 60 per centum of the members of which are persons who are 
investment advisers of, affiliated persons or stockholders of an invest- 
ment adviser of, or officers or employees of, such registered com- 


See footnote 1. 
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pany[.] or who are principal underwriters of, or persons controlling such 

registered company, or affiliated persons of such underwriters or affiliated 

persons (other than solely as directors) of controlling or controlled persons 

of such registered company, or shall have a board of directors more than 

80 per centum of the members of which are the persons mentioned above 

and regular brokers of the company or affiliated persons of such brokers. 
* * * * * « x 


(f) No registered investment company shall knowingly purchase or 
otherwise acquire, during the existence of any underwriting or selling 
syndicate, any security (except a security of w hich such company is the 
issuer) a principal underwriter of which is an officer, director, member 
of an advisory board, investment adviser, or employee of such regis- 
tered company, or is a person (other than a company of the character 
described in section 12(d)(3) (A) and (B), voting securities of which 
are owned by such registered company) of which any such officer, director, 
member of an advisory board, investment adviser, or employee i is an 
affiliated person, unless in acquiring such security such registered 
company is itself acting as a principal underwriter for the issuer. 
The Commission, by rules and regulations upon its own motion or by 
order upon application, may conditionally or unconditionally exempt 
any transaction or classes of transactions from any of the provisions 
of this subsection, if and to the extent that such exemption is con- 
sistent with the protection of investors. 

ok * x + *« * * 


(h) In the case of a registered management company which is an 
unincorporated company not having a board of directors, the provi- 
sions of this section shal! apply as follows: 

(1) the provisions of subsection (a), as modified by subsection 
(e), shall apply to the board of directors of the depositor of such 
company: Provided, That where the depositor acts as investment 
adviser to such company, a person who is an affiliated person of the 
depositor only by reason of being a director thereof shall not thereby 
be considered to be an affiliated person of an investment adviser of 
such company for the purposes of this subsection; 

(2) the provisions of subsections (b) and (c), as modified by 
subsection (e), shall apply to the board of directors of the de- 
positor and of every investment adviser of such company: Pro- 
vided, That where the depositor acts as a principal underwriter of 
securities issued by such company, a person who is an affliated 
person of the depositor only by reason of being a director thereof 
shall not thereby be considered to be an affiliated person of a prin- 
cipal underwriter of such company for the purposes of this sub- 
section; and 

(3) the provisions of subsection (f) shall apply to purchases 
and other acquisitions for the account of such company of securi- 
ties a principal underwriter of which is the depositor or an 
investment adviser of such company, or an affiliated person of 
such depositor or investment adviser. 

« * * * 
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CHANGES IN INVESTMENT POLICY 


Sec. 13. (a) No registered investment company shall, unless author- 
ized by the vote of a majority of its outstanding voting securities— 
* * * * * * 

(3) deviate from its policy in respect of concentration of invest- 
ments in any particular industry or group of industries as recited 
in its registration statement, or deviate from any wvestment 
policy or any other fundamental policy recited in its registration 
statement pursuant to section 8(b)(2); or 

* + + + « 


TRANSACTIONS OF CERTAIN AFFILIATED PERSONS AND UNDERWRITERS 


Src. 17. (a) It shall be unlawful for any affiliated person or promoter 
of or principal underwriter for a registered investment company [other 
than a company of the character Teantieed | in section 12(d)(3) (A) and 
(B)], or any affiliated person of such a person, promoter, or principal 
underwriter, acting as principal— 

~ a * * 


(c) Notwithstanding subsection (a)— 
(1) a person may, in the ordinary course of business, sell to or 
purchase from any company merchandise or may enter into a 
essor-lessee relationship with any person and furnish the services 
incident thereto[.]; 
(2) a company described in section 12(d)(8) (A) and (B) may 
purchase from and sell securities or other property to the registered 


investment company or companies which own its voting securities 
or may borrow money or other property from such registered company 
or companies. 

(d) It shall be unlawful for any affiliated person of or principal 
underwriter for a registered investment company [(other than a com- 
pany of the character described in section 12(d)(3) (A) and (B))]J, or 
any affiliated person of such a person or principal Bog are fy acting 
as principal to effect any transaction in which such registered company, 
or a company controlled by such registered company, is a joint or a 
joint and several participant with such person, principal underwriter, 
or affiliated person, in contravention of such iO and regulations as 
the Commission may prescribe for the purpose of limiting or prevent- 
ing participation by such registered or controlled company on a basis 
different from or less advantageous than that of such other participant. 
Nothing contained in this subsection shall be deemed to preclude any 
affiliated person from acting as manager of any underwriting syndicate 
or other group in which such registered or controlled company is a 
participant and receiving compensation tnereOnds Bs nor shall it 
pi a company described in section 12(d)(8) (A) and (B) from 
effecting any transaction because of the joint or joint and several partici- 
pation of the registered investment company or companies which own it 
voting securities. 

« * 
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(f) Every registered management company shall place and main- 
tain its securities and similar investments in the custody of: (1) A 
bank or banks having the qualifications prescribed in paragraph (1) of 
section 26(a) for the trustees of unit investment trusts; or (2) a com- 
pany which is a member of a national securities exchange as defined 
in the Securities Exchange Act of 1934, subject to such rules and 
regulations as the Commission may from time to time prescribe for 
the protection of investors; and (3) such registered company, but 
only in accordance with such rules and regulations or orders as the 
Commission may from time to time prescribe for the protection of 
investors. Rules, regulations and orders of the Commission under 
this subsection, among other things, may make appropriate provision 
with respect to such matters as the earmarking, segregation, and 
hypethecation of such securities and investments, and may provide 
for or require periodic or other inspections by any or all of the follow- 
ing: Independent public accountants, employees and agents of the 
Commission, and such other persons as the Commission may designate. 
No such member which trades in securities for its own account mav 
act as custodian except in accordance with rules and regulations 
prescribed by the Commission for the protection of investors. Jf a 
registered company maintains its securities and similar investments in 
the custody of a qualified bank or banks, the cash proceeds from the sale 
of such securities and similar investments and other cash assets of the 
company shall likewise be kept in the custody of such a bank or banks; 
provided that such a registered company may maintain an operating 
account in a bank or banks having the qualifications prescribed wn para- 
graph (1) of section 26(a) for the trustees of unit investment trusts with 
the balance of such account or the aggregate balances of such accounts at 
no time of the amount of the fidelity bond, pursuant to section 17(g) of 
the Act, covering the officers or employees authorized to draw on such 
accounts or accounts. 

* * * * * x * 


CAPITAL STRUCTURE 
Sec. 18. (a) * * * 
ok * *~ * ad « * 

7 al tie 

(2) “Senior security” shall not, in the case of a registered open-end 
company include a class or classes or a number of series of preferred 
or special stock each of which is preferred over all other classes or 
series in respect of assets specifically allocated to that class or series: 
Provided, (A) That such company has outstanding no class or series 
of stock which is not so preferred over all other classes or series; or 
(B) that the only other outstanding class of the issuer’s stock con- 
sists of a common stock upon which no dividend (other than a liqui- 
dating dividend) is permitted to be paid and which in the aggregate 
represents not more than one-half of 1 per centum of the issuer’s 
outstanding voting securities[.]; and (C) that such company files a 
recital of policy wm respect of each class or series in accordance with the 
provisions of section 8(b) (1) and (2) of this title. Notwithstanding the 
provisions of section 13(a), a change or deviation in policy in respect of 
any class or series of preferred or special stock may be authorized by the 
vote of the holders of a majority of the stock of each class or series. 

* * * * * * * 
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PROXIES; VOTING TRUSTS; CIRCULAR OWNERSHIP 


Sec. 20: (a) * * * 

* * * * + * . 

(d) If on the effective date of this title cross-ownership or circular 
ownership exists between a registered investment company and any 
other company or companies, it shall be the duty of such registered 
company, within 5 years after such effective date, to eliminate such 
cross-ownership or circular ownership. If at any time after the 
effective date of this title cross-ownership or circular ownership be- 
tween a registered investment company and any other company or 
companies comes into existence upon the purchase by a registered 
investment company of the securities of another company or upon the 
purchase by a company controlled by the registered investment company 
of the securities of such registered company or another company, it shall 
be the duty of such registered company, within one year after it first 
knows of the existence of such cross-ownership or circular ownership, 
to eliminate the same. 


* * * * * * * 
DISTRIBUTION AND REPURCHASE OF SECURITIES: CLOSE-END COMPANIES 


Src. 23. (a) * * * 
+” * os 7 * *” * 


(b) No registered closed-end company shall sell any common stock 
of which it is the issuer at a price Dasw the current net asset value of 
such stock, exclusive of any distributing commission or discount 
(which net asset value shall be determined as of a time within forty- 
eight hours, excluding Sunday and holidays, next preceding the time 
of such determination), except (1) in connection with an offering to 
the holders of one or more dmees of its capital stock; (2) [with the 
consent of a majority of its common stockholders] with the consent of 
the holders of a majority of its common stock; (3) upon conversion of a 
convertible security in accordance with its terms; (4) upon the exercise 
of any warrant outstanding on the date of enactment of this Act or 
issued in accordance with the provisions of section 18(d); or (5) under 
such other circumstances as the Commission may permit by rules and 
regulations or orders for the protection of investors. 
*~ * * * . * a 


FACE-AMOUNT CERTIFICATE COMPANIES 


Sec. 28. (a) * * * 

(b) (7) It shall be unlawful for any registered face-amount' certifi- 
cate company to issue or sell any face-amount certificate, or to collect 
or accept any payment on any such certificate issued by such company 
on or after the effective date of this title, unless such company has; in 
cash or qualified investments, assets having a value not less than the 
aggregate amount of the capital stock requirement and certificate 
reserves as computed under the provisions of subsection (a) hereof. 
As used in this subsection, “qualified investments”? means investments 
of a kind which life insurance companies are permitted to invest in 
or hold under the provisions of the Code of the District of Columbia 
as heretofore or hereafter amended, and such other investments as 
the Commission shall by rule, regulation, or order authorize as qualified 
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investments. Such investments shall be valued in accordance with 
the provisions of said Code where such provisions are applicable. 
Investments to which such provisions do not apply shall be valued 
in accordance with such rules, regulations, or orders as the Commis- 
sion shall prescribe for the protection of investors. 

(2) The assets which such company is required to have under para- 
graph (1) of this subsection in an amount equal to the certificate reserves 
required under subsection (a) hereof shall not include at any time: 

(A) preferred stocks, or similar senior securities which are stocks, 
in an amount more than 25 per centum of the certificate reserves; 
and 

(B) common stocks, or similar equity securities, in an amount 
more than the aggregate of 

(i) 10 per centum of the certificate reserves; plus 
(iv) an amount equal to 100 per centum of that portion of the 
stockholders’ equity in the company which is represented by 
assets consisting of cash or qualified investments; plus 
(ia) an amount equal to 100 per centum of that portion of 
the stockholders’ equity in the company which is represented 
by assets consisting of cash, or qualified investments other than 
common stocks or similar equity securities; 
Provided, however, that where the company has outstanding separate 
series of certificates and the assets applicable to the reserve requirements 
of one or more of such series are maintained separately, then the limita- 
tions in (A) and (B) (2) above shall be computed separately on the basis 
of the required certificate reserves for the ouststanding certificates in each 
serves or group of series for which assets are maintained separately; and 
the permissible amounts computed pursuant to the limitations stated in 
(B) (vi) and (B) (iii) above shall be allocated in accordance with the 
company’s discretion but in no event shall the aggregate amount of common 
stocks, or similar equity securities, exceed 30 per centum of the required 
assets for each series or group of series for which assets are maintained 
separately. There shall be no limitation as to the type of securities in 
which assets in an amount equal to the minimum capital stock require- 
ment are invested, other than the requirement of paragraph (1) of this 
subsection as to qualified investments. As used in this subsection ‘‘stock- 
holders’ equity’’ means the amount of the company’s assets less the amount 
of the indebtedness of the company and its certificate and other reserves. 
x * + * © * x 


COURT REVIEW OF ORDERS 


Sec. 43. (a) The judgment and decree of the court affirming, 
modifying, or setting aside, in whole or in part, any such order of the 
Commission shall be final, subject to review by the Supreme Court of 
the United States upon certiorari or certification as provided in 
[sections 239 and 240 of the Judicial Code, as amended] section 1254 
of title 28, United States Code. 


* * * 
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JURISDICTION OF OFFENSES AND SUITS 


Suc. 44. * * * Judgments and decrees so rendered shall be subject 
to review as provided in [sections 128 and 240 of the Judicial Code, 
as amended, and section 7, as amended, of the Act entitled “An Act 
to establish a court of appeals for the District of Columbia,’’ approved 
February 9, 1893] sections 1254, 1291, 1292 and 1298 of title 28, United 
States Code. * * * 
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AMENDMENTS TO INVESTMENT ADVISERS ACT OF 1940 


Avoust 26, 1960.— Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 





Mr. Mack, from the Committee on Interstate and Foreign Commerce, 
submitted the following 


REPORT 


[To accompany H R. 2482] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (H.R. 2482) to amend certain provisions of the Invest- 
ment Advisers Act of 1940, as amended, having considered the same, 
report favorably thereon with amendments and recommend that the 
bill as amended do pass. 

The amendments are as follows: 

First page, line 3, strike out “ ‘ Alaska, 

First page, strike out line 9 and all that follows down through line 5 
on page 2, and insert the following: 


>»? 


“(F) whether re investment adviser, any partner, 

flicer, director, or person performiug similar functions, 

or any person directly or indirectly controlling or con- 

trolled by such investment adviser, is subject to any 

disqualification which would be a basis for denial, sus- 

pension, or revocation of registration of such investment 
adviser under the provisions of subse:tion (d), and’’. 

Sec. 3. Paragraph (2) of subsection (c) of section 203 of 

the Investment Advisers Act of 1940, as amended, is amended 

to read as follows: 

‘*(2) a statement as to whether the principal business 
of such investment adviser consists or is to consist of 
acting as investment adviser and a statement as to 
whether a substantial part of the business of such invest- 
ment adviser consists or is to consist of rendering 
investment supervisory services 


57006 
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Page 2, line 6, strike out “3” and insert ‘‘4’’. 

Page 4, line 1, strike out ‘4’ and insert “‘5’’. 

Page 4, line 16, strike out “5” and insert “‘6”’. 

Page 5, line 9, strike out ‘6’ and insert ‘7”’. 

Page 5, line 15, strike out ‘‘(h)” and insert ‘‘(b)” 

Page 6, line 4, strike out “7” and insert “8”’. 

Page 6, line 15, strike out ‘8’ and insert “9’’. 

Page 6, line 18, strike out ‘9” and insert “10”’. 

Page 6, line 19, after “is amended” insert ‘‘(1) by striking out the 
semicolons at the end of clauses (1) and (2) and inserting periods in 
lieu thereof, and (2)”’. 

Page 6, strike out line 21 and all that follows down through line 2 
on page 7, and insert the following: 


(4) to engage in any act, practice, or course of business 
which is fraudulent, deceptive, or manipulative. The Com- 
mission shall, for the purposes of this paragraph (4) by rules 
and regulations define, and prescribe means reasonably de- 
signed to prevent, such acts, practices, and courses of busi- 
ness as are fraudulent, deceptive, or manipulative.”’ 


Page 7, line 3, strike out “10” and insert “11”. 
Page 7, after line 6, insert the following: 


Sec. 12. (a) Subsection (c) of section 208 of the Invest- 
ment Advisers Act of 1940, as amended, is amended to read 
as follows: 

“(¢) It shall be unlawful for any person registered under 
section 203 of this title to represent that he is an investment 
counsel or to use the name investment counsel as descriptive 
of his business unless (1) his or its principal business consists 
of acting as investment adviser, and (2) a substantial part of 
his or its business consists of rendering investment super- 
visory services.” 

Page 7, line 7, strike out “11” and insert “13”. 

Page 7, line 20, strike out ‘‘12” and insert “14” 

Page 7, line 24, strike out “engaged or’ and insert “engaged, or’’ 

Page 8, line 1, strike out 13” and insert “15”. 

Page 8, line 5, strike out “‘(e), of” and insert “‘(e) of”’. 

Page 8, line 1 18, insert “‘, or any committee thereof” after ‘‘Congress”’ 

Page 8, line 19, strike out “14” and insert ‘16’. 

Page 9, line 5, strike out “15” and insert “17”’. 

Page 9, lines 9 and 10, strike out “, upon conviction,”’. 

Page 9, line 10, strike out the comma after “$10,000” and insert 
rae 

Page 9, line 12, strike out “16” and insert ‘18’. 


PURPOSE OF THE BILL 


The bill, H.R. 2482, here being reported amends the Investment 
Advisers Act of 1940 for the purpose of making the enforcement ac- 
tivities of the Securities and Exchange Commission more effective, by 
giving the Commission additional authority, and by providing addi- 
tional remedies and eliminating or minimizing various problems which 
have come to light in the course of the Commission’s enforcement of 
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the act. The more significant of these proposals would, in brief: 
(1) expand the basis for disqualification of an applicant for registra- 
tion or a registrant because of misconduct; (2) revise the provisions 
relating to the postponement of effectiveness and the withdrawal of 
applications for registration; (3) authorize the Commission by rule to 
require the keeping of books and records and the filing of reports; 
(4) permit periodic examinations of a registrant’s books and records; 
(5) empower the Commission by rule to define and prescribe means 
reasonably designed to prevent fraudulent practices; and (6) extend 
criminal liability to include a willful violation of a rule or order of 
the Commission. 
HEARINGS 


Hearings on H.R. 2482, and four other bills dealing with the various 
acts administered by the Securities and Exchange Commission, were 
conducted by the Subcommittee on Commerce and Finance during 
the months, March to August 1959. The measure was sponsored by 
the Commission. It was supported by the Investment Counsel Asso- 
ciation of America. No one appeared in opposition to the bill, 
although several witnesses suggested the inclusion of additional amend- 
ments (which are contained in the committee amendment). It is 
supported by the Bureau of the Budget. 


BACKGROUND AND NEED FOR LEGISLATION 


The general objective of the Investment Advisers Act of 1940 is 
to protect the public and investors against malpractices on the part 
of persons engaged for compensation in the business of advising others 
with respect to securities. The act makes it unlawful for investment 
advisers registered under the act to engage in practices which con- 
stitute fraud or deceit. The act also requires registered investment 
advisers to disclose the nature of their interest in transactions which 
they may effect for their clients, prohibits profit-sharing arrange- 
ments and, for all practical purposes, prevents the assignment of any 
investment advisory contract without the consent of the interested 
client. 

The amendments embodied in the bill are recommended by the 
Securities and Exchange Commission, which is of the opinion that. the 
changes will materially assist it in enforcing the statute. 

Administration of the Investment Advisers Act since its adoption 
in 1940 has indicated to the Commission that it is inadequate in many 
respects and does not afford the necessary protection to clients of 
investment advisers and other members of the investing public. The 
Commission has no authority under the act to inspect the books and 
records of investment advisers, and cannot even require investment 
advisers to maintain books and records. It has no adequate means 
of determining whether investment advisers are engaging in fraudulent 
or deceptive practices in connection with their business. 

The present statute provides for the registration of most investment 
advisers who use the mails or instrumentalities of interstate commerce 
in connection with their business. The basis for denial or revocation 
of registration is very narrow and limited, however, and this makes it 
possible for undesirable persons to engage in the investment advisory 
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business, essential elements of which are trust and confidence by the 
client and scrupulously honest dealing by the adviser. 

The provisions of the act prohibiting fraudulent practices apply 
only to investment advisers who happen to be registered. The invest- 
ment adviser who evades registration or is exempt from it is not 
subject to these provisions. The act is inadequate also because it 
does not give the Commision the power to adopt rules and regulations 
defining acts and practices which are fraudulent, deceptive, or manip- 
ulative, or prescribing means designed to prevent such acts and 
practices. 

COMMITTEE AMENDMENTS 


Most of the committee amendments are merely of a typographical 
or minor technical nature. One amendment of substance has been 
adopted by the committee to modify the present law which restricts 
the use of the term “investment counsel’’ to those who are “primarily” 
engaged in the business of rendering investment supervisory services, 
to permit the use of the term where a “substantial” part of the busi- 
ness of an investment adviser consists of rendering such services. 
This would permit such services as Moody’s Investors Service and 
Standard & Poor’s Corp. to use the term. This amendment is em- 
bodied in section 3 of the bill as reported amending paragraph (2) of 
subsection (c) of section 203, and in section 12 of the bill as reported 
amending subsection (c) of section 208. 


SECTION-BY-SECTION ANALYSIS OF THE BILL AS REPORTED BY THE 
COMMITTEE 
Section 1 


Would eliminate the reference to the Philippine Islands in the defi- 
nition of “State”’ in section 202(a)(18) of the act. 


Sections 2 and 3: Expansion and integration of provisions relating to 
statutory disqualifications 

Present law.—Under seciton 203(d) registration can be denied, 
suspended, or revoked because of (1) conviction within 10 years for a 
felony or misdemeanor involving the purchase or sale of a security, 
or arising out of activities as an investment adviser, underwriter, 
banker, or dealer, or as an affiliated person or employee of an invest- 
ment company, bank, or insurance company; or (2) the existence of 
an injunction based upon similar conduct or activity; or (3) the will- 
ful filing of a false statement in an application for registration or a 
required report. 

Problem.—(1) It should be possible for the Commission to keep 
out of the investment advisory business not only persons who would 
be barred under the standards now embodied in section 203(d), but 
also any person who has been convicted of embezzlement, fradulent 
conversion, or misappropriation of funds or securities; or who has 
violated the mail fraud statute; or who is subject to an injunction 
based upon such improper activities. In addition, a willful viola- 
tion of the Securities Act, the Securities Exchange Act, or the Invest- 
ment Advisers Act should constitute a basis for denial, suspension, or 
revocation of the registration of an investment adviser. 

One case demonstrates the weakness of the Investment Advisers 
Act. Information was obtained by the staff indicating that a certain 
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individual was engaged in the securities business relying upon an 
exemption from registration under the Securities Exchange Act 
available to persons doing business entirely within one State. In- 
vestigation disclosed that this individual actually was engaged in an 
interstate business, and that the exemption was not available. Upon 
being advised that registration as a broker-dealer was required, appli- 
cations for registration were filed not only as a broker-dealer, but also 
as an investment adviser. Investigation revealed several serious 
violations of the Securities Act and the Securities Exchange Act. 
A report of financial condition filed as a part of the broker-dealer 
application falsely set forth his financial condition. Proceedings were 
instituted to determine whether an order of denial should be entered 
with respect to the application for a broker-dealer registration, but 
since there was no statutory bar to registration as an investment 
adviser, that registration became effective. The applicant, before 
the date for hearing on the broker-dealer matter, filed a petition in 
bankruptcy. From documents filed in that proceeding it appeared 
that customers and other broker-dealers would sustain substantial 
losses. In connection with a stipulation of facts in the broker-dealer 
denial proceeding, the staff succeeded in obtaining a withdrawal of the 
investment adviser registration. It is an anomalous situation that 
permits the Commission to deny registration to a broker-dealer 
applicant based upon willful violations of the Securities Act and the 
Securities Exchange Act, but leaves it without authority to deny an 
application for registration as an investment adviser simultaneously 
filed by the same person. 

(2) Section 203(c) should be revised to require disclosure of infor- 
mation necessary to determine whether there exists a basis for denying 
registration under section 203(d), as proposed to be amended. 

Remedy in the bill.—(1) It is proposed to amend section 203(d) to 
provide that conviction of embezzlement, fraudulent conversion or 
misappropriation of funds or securities; or violation of the mail fraud 
statute; or the existence of an injunction based upon such improper 
activities; or the willful violation of the Securities Act of 1933, the 
Securities Exchange Act of 1934 or the Investment Advisers Act of 
1940, will also constitute bases for statutory disqualification. 

(2) The proposed amendment would amend section 203(c) to 
require disclosure of the information necessary to disclose any such 
disqualification. 


Section 4. Provision for postponement of effectiveness of registration when 
denial proceedings are instituted 

Present law.—Section 203(e) now provides that the effectiveness of 
an application for registration is not postponed by the commencement 
of a proceeding to determine whether an order of denial should be 
entered, unless the Commission finds that such postponement is in 
the public interest. 

Problem.—Under section 211(c) such order postponing effectiveness 
of registration can be entered only after notice and opportunity for 
hearing, and this procedure has proved administratively unworkable 
because such an order generally has to be entered within 30 days after 
the application is filed or the application will become effective under 
section 203(c). It would ordinarily be a practical impossibility within 
that limited period, to give adequate notice of a hearing, conduct the 
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hearing, review the record, and enter an order, all in compliance with 
the Administrative Procedure Act. Furthermore, if such an effort 
were undertaken it would usually be necessary to duplicate the con- 
duct of hearings and the taking of evidence on both the postponement 
question and the denial question. 

Remedy in the bill—-Under the proposed amendment to section 
203(e), the commencement of a proceeding to deny registration would 
postpone effectiveness of an application for registration for a period 
of 90 days, or until final determination in the denial proceeding if that 
occurs sooner; and if the proceeding extends beyond 90 days, the 
Commission could postpone effectiveness beyond the 90-day period 
only after a hearing on the question of further postponement. 


Section 5. Addition of provision relating to the right to withdraw an 
application for registration 

Present law.—Section 203(g) provides that a registered investment 
adviser may withdraw from registration only upon such terms and 
conditions as the Commission may impose in the public interest or 
for the protection of investors. The statute does not contain any 
provision with respect to the withdrawal of an application for 
registration. 

Problem.—Upon receipt of an application for registration, inquiry 
is made to determine whether there is any bar to such person becoming 
registered, and whether it is in the public interest to deny the regis- 
tration. This necessitates investigation concerning many factors, 
including identity, past history, business experience and affiliations. 
Frequently, it is necessary to obtain evidence on these matters from 
various parts of the United States, as well as from outside the country. 
If the applicant has the right to withdraw after a proceeding has been 
instituted to deny his registration, the Commission may be in a posi- 
tion where it will be unable to prove a disqualification at a later date 
if a new application is filed. When much time and effort have been 
devoted to the matter and expense has been incurred, it is appropriate 
that a hearing be held so that a determination can be made as to 
whether or not there is a statutory bar and whether it is in the public 
interest to enter an order of denial. If an applicant is permitted to 
withdraw under such circumstances, the Commission at a later date 
may be required to conduct a new investigation to try to find available 
evidence under circumstances which may make it much more difficult 
to make the necessary findings. 

Remedy in the bill—The proposed amendment specifically provides 
that an application for registration may be withdrawn only with the 
consent of the Commission if the request for withdrawal is received by 
the Commission after it has instituted proceedings to deny registration. 


Section 6. Addition of power to compel maintenance of books and records 
and expansion of power to inspect 


Present law.—The act now contains no grant of power to inspect the 
books and records of investment advisers; in fact there is no require- 
ment that they maintain any books or records. The act authorizes 
investigations concerning violations of the act only when it appears 
that its provisions have been or are about to be violated. 

Problem.—Unless the Commission has sufficient information to 
bring its investigative powers into play, it has no authority to examine 
the books and records of investment advisers to determine whether 
they are engaging in fraudulent, deceptive, or other unlawful practices. 
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Remedy in the bill—The proposed amendment to section 204 would 
require investment advisers subject to registration to maintain the 
books and records prescribed by Commission rules and regulations 
and would authorize the Commission to conduct routine inspections 
of investment advisers. ‘The Commission has similar authority with 
respect to brokers and dealers under section 17(a) of the Securities 
Exchange Act of 1934. 

This power of inspection would be limited, however, by section 
210(c) of the act which provides that the Commission cannot require 
an investment adviser engaged in rendering investment supervisory 
services to disclose the identity, investments, or affairs of any client 
except in a particular proceeding or investigation. Many invest- 
ment advisers rendering investment supervisory services have in their 
records some very personal information about their clients and their 
clients’ families, and there is some question as to whether information 
concerning the investments or affairs of clients should have to be dis- 
closed except in a formal investigation or proceeding. If a routine 
inspection of the adviser’s books and records should indicate possible 
fraudulent or other improper practices with respect to the affairs of 
any client the Commission could order a formal investigation to 
obtain information concerning the adviser’s handling of client’s 
accounts. 


Section 7. Clarification of prohibitions against performance of certain 
investment advisory contracts 

Present law.—Section 205 of the act now prohibits registered invest- 
ment advisers from entering into, extending, renewing, or performing 
certain types of investment advisory contracts. 

Problem.—Section 205 is not specifically applicable to investment 
advisers subject to registration who have not registered. 

Remedy in the bulll.— The amendment makes section 205 applicable to 
investment advisers subject to registration, whether or not they have 
registered. 


Section 8. Extension of antifraud provisions 


Present law.—Section 206 of the act prohibits certain fraudulent and 
deceptive practices by registered investment advisers. 

Problem.—This section is now applicable only to registered invest- 
ment advisers. Fraud is no less vicious because it is perpetrated ‘ by 
an unregistered investment adviser. Just as the antifraud provisions 
of the Securities Exchange Act of 1934 are applicable to brokers and 
dealers irrespective of registration, so should the antifraud provisions 
of this act be applicable to all investment advisers. 

Remedy in the bill—The proposed amendment would apply the 
antifraud provision of section 206 to all investment advisers, whether 
registered or not. 


Section 9. Addition of rulemaking power to implement antifraud pro- 
visions 


Present law.—Present section 206 contains general prohibitions 
against fraudulent activities. 

Problem.—Because of the general language of section 206 and the 
absence of express rulemaking power in that section, there has always 
been a question as to the scope of the fraudulent and deceptive activi- 
ties which are prohibited and the extent to which the Commission is 
limited in this area by common law concepts of fraud and deceit. 
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Remedy in the bill.—It is proposed that a new paragraph (4) be added 
to section 206 which would empower the Commission, by rules and 
regulations to define, and prescribe means reasonably designed to 
prevent, acts, practices, and courses of businesses which are fraudulent, 
deceptive, or manipulative. This is comparable to section 15(c)(2) of 
the Securities Exchange Act of 1934 which applies to brokers and 
dealers. 

Section 10 


Would amend the caption of section 208 of the act. In view of the 
proposed addition of new subsection (d) to this section, the Commis- 
sion believes that the caption “General Prohibitions” would be more 
descriptive of the content of the section than ‘Unlawful Represen- 
tations” 

Section 11. Addition of provisions relating to prohibited activities 

Present law.—None. 

Problem.—There is no provision in the act expressly prohibiting any 
person, indirectly or through any other person, from violating the act 
or any rule or regulation thereunder. Furthermore, in the absence of 
any express statutory provision, there may exist some doubt as to the 
Commission’s authority to obtain an injunction, or to impose adminis- 
trative sanctions, against persons aiding or abetting violations of the 
act. 

Remedy in the bili-The proposed amendment would make it 
unlawful for a person to do indirectly what he cannot do directly, and 
would also make it unlawful for any person to aid, abet, or procure a 
violation by another person. It is also designed to make it clear that 
persons associated with an investment adviser may be liable in civil 
and administrative proceedings for violation of the prohibitions which 
by their terms apply only to investment advisers, This provision 
does not in any manner constitute a limitation with respect to the 
applicability in criminal proceedings of section 2, title 18, United 
States Code which deals with the criminal liabilities of aiders and 
abettors. 





Section 12. Clarification of provisions relating to the enjoining of viola- 
tions of the act 

Present law.—Section 209(e) now provides that the Commission 
may bring an action to enjoin certain practices when it appears to the 
Commission that any “person has engaged or is about to engage” in 
such acts or practices. 

Problem.—The statute does not specifically provide that the Com- 
mission may bring an action for an injunction when it appears that any 
person 1s engaged i in prohibited acts or practices. 

Remedy in the bill—The proposed amendment would modify the 
quoted clause to read “has engaged, is engaged, or is about to engage.’ 


Section 13. Clarification of Commission’s power to make public certain 
matters pertaining to investigations and inspections 

Present law.—Section 210(b) now provides, subject to certain excep- 
tions, that the Commission shall not make public the fact that any 
investigation under the act is being conducted, or the results of such 
investigation, or any facts ascertained. 

Problem.—As this section now reads, it is not clear that the Com- 
mission could disclose to appropriate State officials facts ascertained 
.in an investigation which tends to indicate a violation of State law. 
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Remedy in the bill.—The proposed amendment would make it clear 
that the information gathered in an inspection or investigation could 
be disclosed in certain circumstances, but only with the approval of 
the Commission itself. The amendment would also make it clear 
that the prohibitions against disclosure apply not only to the Com- 
mission, but also to members, officers, and employees as well. 


Section 14. Expansion of rulemaking powers 


Present law.—Section 211(a) contains a delegation of rulemaking 
power and authorizes promulgation by the Commission of “such rules 
and regulations and such orders as are necessary or appropriate to 
the exercise of the powers conferred upon the Commission elsewhere 
in this title.” 

Problem.—This rulemaking power is not cast in as broad language 
as that contained in the other acts administered by the Commission. 
Section 19(a) of the Securities Act gives the Commission the right to 
adopt rules and regulations ‘‘necessary to carry out the provisions” of 
the act; section 23(a) of the Securities Exchange Act gives the Com- 
mission the right “to make such rules and regulations as may be nec- 
essary for the execution of the functions vested” in it by the act. 
The power of the Commission under the Investment Advisers Act 
should be as broad as it is under the other two acts if the Commission 
is to be able to carry out its powers and functions under this act. 

Remedy in the bill——The proposed amendment would specifically 
permit the Commission also to adopt rules and regulations necessary 
for the Commission to carry out its functions under the act. 


Section 15. Expansion of penalty provisions 

Present law.—Section 217 now provides penalties for willful viola- 
tions of the act. 

Problem.—No provision is made for penalties for violations of rules 
regulations, or orders promulgated by the Commission. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
Jaw in which no change is proposed is shown in roman): 


INVESTMENT Apvisers Act or 1940 


* * * * * * * 


DEFINITIONS 


Src. 202. (a) When used in this title, unless the context otherwise 
requires 
* ok * * * ok * 

(18) “State” means any State of the United States, the District 
of Columbia, [Alaska,J! Hawaii, Puerto Rico, [the Philippine 
Islands,J the Canal Zone, the Vi irgin Islands, or any other pos- 
session of the United States. 


* * * * * * ~ 





1 “Alaska” was eliminated by Public Law 86-70, dated June 25, 1959. H.R. 2482 was introduced Jan. 15, 
1959. 
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REGISTRATION OF INVESTMENT ADVISERS 


Sec. 203. (a) * * * 


~ * * * * * * 


(c) Any investment adviser, or any person who presently contem- 
plates becoming an investment adviser, may register under this sec- 
tion by filing with the Commission an application for registration. 
Such application shall contain such of the following information, in 
such form and detail, as the Commission may by rules and regula- 
tions prescribe as necessary or appropriate in the public interest or 
for the poe of investors: 

(1) information in respect of— 
(A) * * * 


* * * * * 


[(F) whether such an investment adviser or any partner, 
officer, director, person performing similar function or con- 
trolling person thereof (i) within ten years of the filing 
of such application has been convicted of any felony or 
misdemeanor of the character described in paragraph (1) 
of subsection (d), or (ii) is permanently or temporarily 
enjoined by an order, judgment or decree of the character 
described in paragraph (2) of subsection (d) and in each 
ease the facts relating to such conviction or injunction; 
and] 

(Ff) whether such investment adviser, any partner, officer, 
director, or person performing similar functions, or any person 
directly or indirectly controlling or controlled by such investment 
adviser, is subject to any di squalification which would be a basis 
for denial, suspension, or revocation of registration of such 
investment adviser under the provisions of subsection (d), and 

(2) a statement as to whether such investment adviser is en- 
gaged or is to engage primarily in the business of rendering 
investment supervisory services. 

Except as hereinafter provided, such registration shall become effective 
thirty days after receipt of such application by the Commission, or 
within such shorter period of time as the Commission may determine. 
Any amendment of an application filed not more than fifteen days 
after the filing of such cauieaiion shall be deemed to have been filed 
with and as a part of such application. Any amendment of an appli- 
cation filed more than fifteen days after the filing of such application 
and before such application becomes effective shall be deemed a new 
application incorporating by reference the unamended items of the 
earlier application. Any amendmens filed after the application has 
become effective shall become effective thirty days after the filing 
thereof, or at such earlier date as the Commission may order. 

[(d) The Commission after hearing may by order deny registration 
to or revoke or suspend the registration of an applicant under this 
section, if the Commission finds that such denial, revocation, or sus- 
pension is in the public interest and that such investment adviser or 
any partner, officer, director, person performing similar function, or 
controlling person thereof— 

[(1) within ten years of the issuance of such order, has been 
convicted of any felony or misdemeanor involving the purchase or 
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sale of any security or arising out of any conduct or practice of 
such investment adviser or affiliated person as an investment 
adviser, underwriter, broker, or dealer, or as an affiliated person 
or employee of any investment company, bank or insurance 
company ; 

[(2) at the time of the issuance of such order, is permanently or 
temporarily enjoined by order, judgment, or decree of any court 
of competent jurisdic = from acting as an investment adviser, 
underwriter, broker, or dealer, or as an affiliated person or 
employee of any endo company, bank, or insurance com- 
pany, or from engaging in or continuing any conduct or practice in 
connection with any such activity or in connection with the pur- 
chase or sale of any security; or 

[(3) has violated the provisions of section 207 of this title.] 

(<2) The Commission shall, after appropriate notice and opportunity 
for hearing, by order deny registration or suspend for a period not exceed- 
ing twelve months or revoke the registration of an investment adviser, if it 
Finds that such denial, suspension, or revocation is in the public interest 
and that (1) such investment adviser, whether prior to or subsequent to 
becoming such, or (2) any partner, officer, or director (or any person 
performing similar functions), or any person directly or indirectly con- 
trolling or controlled by such investment adviser, whether prior or subse- 
quent to becoming such (A) has willfully made or caused to be made in any 
application for registration or report filed with the Commission under 
this title, or in any proceeding before the Commission with respect to 
registration, any statement which was at the time and in the light of the 
circumstances under which it was made false or misleading with respeci 
to any material fact, or who has omitted to state in any such application 
or report any material fact which is required to be stated therein; or (1) 
has been convicted within ten years preceding the filing of the applicati 
or at any time thereafter of any felony or misdemeanor which the Com- 
mission finds (i) involves the purchase or sale of any security, (iz) arises 
out of the conduct of the business of a broker, dealer, or investment adviser, 
(itz) tnvelves embezzlement, fraudulent conversion, or misappropriation of 
funds or securities, or (iv) involves the violation of section 13841, 1342, or 
1348 of title 18, ’'nited States Code, as heretofore or hereafter amended; 
or (C) is permanently or temporarily enjoined by order, judgment,.or 
decree of any court of competent jurisdiction from acting as an investment 
adviser, underwriter, broker, or dealer, or as an affiliated person or em- 
ployee of any investment company, bank, or insurance company, or from 
engaging in or continuing any conduct or practice in connection with any 
“ activity, or in connection with the purchase or sale of any security; 

r (D) has willfully violated any provision of the Securities Act of 1988, 
or of the Securities Exchange Act of 1984, or of this title, as any of such 
statutes heretofore have been or hereafter may be amended, or of any rule 
or regulation under any of such statutes. 

[(e) The commencement of a proceeding to deny registration under 
this section shall not operate to postpone the effective date of regis- 
tration unless the Commission shall find that such postponement is 
necessary in the public interest and shall so order, but no such order 
shall operate to postpone such effective date for more than three 
months.] 

(e) The commencement of a proceeding to deny registration under this 
section shall operate to postpone the effective date of registration for a 
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period of ninety days, or until final determination whether such registra- 
tion shall be denied if that determination is made within such ninety- 
day period; but if, after appropriate notice and opportunity for hearing, 
it shall appear to the Commission to be necessary or appropriate in the 
public interest or for the protection of investors to postpone the effective 
date of such registration beyond such ninety-day period and until final 
determination of whether such registration shall be denied, the Commission 
shall so order. 
” * * * x * * 


(g) Any person registered under this section may, upon such terms 
and conditions as the Commission finds necessary in the public interest 
or for the protection of investors, withdraw from registration by filing a 
written notice of withdrawal with the Commission. An application for 
registration under this section may be withdrawn only with the consent 
of the Commission if the request to withdraw such application is received 
by the Commission after it has commenced a proceeding to deny registra- 
ton. If the Commission finds that any person registered under this 

section, or who has pending an application for registration filed under 

this section, is no longer in [business] existence or is not engaged in 
business as an investment adviser, the Commission shall by order 
cancel the registration of such person. 


[ANNUAL AND OTHER REPORTS 


[Srec. 204. Every investment adviser registered under section 203 
of this title shall file with the Commission such annual and special 
reports, in such form as the Commission by rules and regulations 
may prescribe for the purpose of keeping reasonably current the 


information contained in the registration application.] 

Sec. 204. Every investment adviser who makes use of the mails or of 
any means or instrumentality of interstate commerce in connection with his 
or its business as an investment adviser (other than one specifically 
exempted from registration pursuant to section 202(h)), shall make, keep, 
and Preserve | for such pe riods, such accounts, corre sponde nce, memoran- 
dums, papers, books, and other records, and make such reports, as the 
Commission by its rules and requlations may prescribe as necessary or 
appropriate in the public interest or for the protection of investors. Such 
accounts, correspondence, memorandums, papers, books, and other records 
shall be subject at any time or from time to time to such reasonable periodic, 
special, or other examinations by examiners or other representatives of the 
Commission as the Commission may deem necessary or appropriate in 
the public interest or for the protection of investors. 


INVESTMENT ADVISORY CONTRACTS 


Src. 205. No investment [adviser registered under section 203 
shall] adviser, unless exempt from registration pursuant to section 203(b), 
shall make use of the mails or any means or instrumentality of inter- 
state commerce, directly or indirectly, to enter into, extend, or renew 
any investment advisory contract, or in any way to perform any 
investment advisory contract entered into, extended, or renewed on 
or after the effective date of this title[,] if such contract— 


* ok * * * * 
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PROHIBITED TRANSACTIONS BY REGISTERED INVESTMENT ADVISERS 


Sec. 206. It shall be unlawful for any investment adviser [registered 
under section 203] by use of the mails or any means or instrumentality 
of interstate commerce, directly or indirectly— 

(1) to employ any device, scheme, or artifice to defraud any 
client or prospective client; 

(2) to engage in any transaction, practice, or course of business 
which operates as a fraud or deceit upon any client or prospective 
client; 

(3) acting as principal for his own account, knowingly to sell 
any security to or purchase any security from a client, or acting 
as broker for a person other than such client, knowingly to effect 
any sale or purchase of any security for the account of such 
client, without disclosing to such client in writing before the 
completion of such transaction the capacity in which he is acting 
and obtaining the consent of the client to such transaction. The 
prohibitions of this paragraph (3) shall not apply to any trans- 
action with a customer of a broker or dealer if such broker or 
dealer is not acting as an investment adviser in relation to such 
transaction. 

(4) to engage in any act, practice, or course of business which is 
fraudulent, deceptive, or manipulative. The Commission shall, for 
the purposes of this paragraph (4) by rules and regulations define, 
and prescribe means reasonably designed to prevent such acts, prac- 
tices, and courses of business as are fraudulent, deceptive, or manip- 
ulative. 


x * * * * 
[UNLAWFUL REPRESENTATIONS] GENERAL PROHIBITIONS 


Src. 208. (a) It shall be unlawful for any person registered under 
section 203 of this title to represent or imply in any manner whatso- 
ever that such person has been sponsored, recommended, or approved, 
or that his abilities or qualifications have in any respect been passed 
upon by the United States or any agency or any officer thereof. 

(b) No provision of subsection (a) shall be construed to prohibit a 
statement that a person is registered under this title or under the 
Securities Exchange Act of 1934, if such statement is true in fact 
and if the effect of such registration is not misrepresented. 

(c) It shall be unlawful for any person registered under section 
203 of this title to represent that he is an investment counsel or to 
use the name investment counsel as descriptive of his business unless 
such person is primarily engaged in the business of rendering invest- 
ment supervisory services or unless his registration application as 
amended or as supplemented by the most recent report on file with 
the Commission states that such person is engaged or is about to 
engage primarily in the business of rendering investment supervisory 
services. 

(d) It shall be unlawful for any person indirectly, or through or by 
any other person, to do any act or thing which it would be unlawful for 
such person to do directly under the provisions of this title or any rule or 
regulation thereunder. It shall be unlawful for any person to aid, abet, 
counsel, command, induce, or procure the violation of any provision of 
this title or any rule or regulation thereunder by any other person. These 
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provisions shall not constitute a limitation with respect to the applicability 
to this title of section 2 of title 18, United States Code. 


ENFORCEMENT OF TITLE 


Sec. 209. (a) * * * 


* * * * * * * 


(e) Whenever it shall appear to the Commission that any person has 
[engaged or] engaged, is engaged or is about to engage in any act or 
practice constituting a violation of any provision of this title, or of 
any rule, regulation, or order hereunder, it may in its discretion bring 
an action in the proper district court of the United States, or the 
proper United States court of any Territory or other place subject 
to the jurisdiction of the United States, to enjoin such acts or practices 
and to enforce compliance with this title or any rule, regulation, or 
order hereunder. Upon a showing that such person has [engaged or] 
engaged, is engaged or is about to engage in any such act or practice, 
a permanent or temporary injunction or decree or restraining order 
shall be granted without bond. The Commission may transmit such 
evidence as may be available concerning any violation of the provi- 
sions of this title, or of any rule, regulation, or order thereunder, to 
the Attorney General, who, in his discretion, may institute the 
appropriate criminal proceedings under this title. 


PUBLICITY 

Src. 210. (a) * * * 

[(b) Subject to the provisions of subsections (c) and (e), of sec- 
tion 209, the Commission shall not make public the fact that any 
investigation under this title is being conducted, nor shall it make 
public the results of any such investigation, or any facts ascertained 
during any such investigation, except that the provisions of this 
subsection shall not apply—] 

(b) Subject to the provisions of subsections (c) and (e), of section 209, 
the Commission, or any member, officer, or employee thereof, shall not 
make public the fact that any examination or investigation under this 
title is being conducted, or the results of or any facts ascertained during 
any such examination or investigation; and no member, officer, or em- 
ployee of the Commission shall disclose to any person other than a member, 
officer, or employee of the Commission any information obtained as a 
result of any such examination or investigation except with the approval 
of the Commission. The provisions of this subsection shall not apply— 

(1) in the case of any hearing which is public under the pro- 
visions of section 212; or 

(2) in the case of a resolution or request from either House 
of Congress. 
7 ~ ~ » * + 
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RULES, REGULATIONS, AND ORDERS 


Sec. 211. (a) The Commission shall have authority from time to 
time to make, issue, amend, and rescind such rules and regulations 
and such orders as are necessary or appropriate to the exercise of 
the functions and powers conferred upon the Commission elsewhere 
in this title. For the [purposes] purpose of its rules or regulations 
the Commission may classify persons and matters within its juris- 
diction and prescribe different requirements for different classes of 
persons or matters. 

* * * . * ~ « 


[PEenALties] 


Sec. 217. Any person who willfully violates any provision of this 
[title shall] title, or any rule, regulation, or order promulgated by the 
Commission under authority thereof, shall, upon conviction, be fined 
not more than $10,000, imprisoned for not more than two years, or 
both. 


* a * * * x ~ 
STATE CONTROL OF INVESTMENT ADVISERS 


Sec. 222. Nothing in this title shall affect the jurisdiction of the 
securities commissioner (or any agency or officer performing like func- 
tions) of any State over any security or any person insofar as it does not 
conflict with the provisions of this title or the rules and regulations 
thereunder. 

O 
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AMENDMENTS TO SECURITIES ACT OF 1933 


Avaust 26, 1960.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 


Mr. Mack, from the Committee on Interstate and Foreign Commerce, 
submitted the following 


REPORT 


[To accompany H.R. 5001] 


i 


: The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (H.R. 5001) to amend certain provisions of the 
Securities Act of 1933, as amended, having considered the same, re- 
port favorably thereon with amendments and recommend that the 
bill, as amended, do pass. 

The amendments are as follows: 

First page, lines 8 and 9, strike out ‘‘ ‘Alaska,’ and ”’. 

First page, strike out line 10 and all that follows down through 
line 2 on page 2. 

Page 2, line 3, strike out ‘4” and insert ‘3”’. 

Page 2, line 8, strike out ‘5’ and insert ‘4’, 

Page 2, line 24, strike out “‘shall be liable to the person” and all 
that follows down through line 11 on page 3, and insert the following: 


shall be liable to the person purchasing such security from 
him, who may sue either at law or in equity in any court of 
competent jurisdiction, to recover the consideration paid for 
such security with interest thereon, less the amount of any 
income received thereon, upon the tender of such security, 
or for damages if he no longer owns the security: Provided, 
That the provisions of clause (2) of this subsection shall 
apply only where the mails or any means or instruments of 
transportation or communication in interstate commerce is 
used, directly or indirectly, in connection with or in further- 
ance of such offer or sale or any related act or transaction. 


Page 4, line 17, strike out ‘‘6” and insert ‘5’. 
Page 5, line 7, strike out ‘7’ and insert ‘‘6’’. 
Page 5, line 16, strike out ‘‘may in’’ and insert “may, in’’. 
Page 6, line 9, strike out ‘8’ and insert “7’’. 
57006 
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Page 6, line 11, strike out ‘9’ and insert ‘‘8’’. 
Page 6, line 17, strike out “10” and insert ‘9’. 
Page 7, line 4, strike out “11’’ and insert ‘‘10’’. 


PURPOSE OF THE BILL 


The bill, H.R. 5001, here being reported embodies amendments to 
the Securities Act of 1933 recommended by the Securities and Ex- 
change Commission to make its enforcement activities more effective 
by eliminating or minimizing various problems which have come to 
light in the course of the Commission’s administration of the statute. 

In brief, the proposed amendments would (1) clarify the jurisdic- 
tional basis of the civil liability provisions of the statute; (2) provide 
specific civil and criminal liability with respect to documents filed 
with the Commission pursuant to Commission rules in connection 
with exempt offerings; and (3) make it clear that a showing of past 
violations is a sufficient basis for injunctive relief and that aiders and 
abettors may be responsible in civil and administrative proceedings. 


HEARINGS 


n.4K. 5001, together with four other bills amending the various acts 
administered by the Securities and Exchange Commission, was the 
subject of hearings conducted by the Subcommittee on Commerce 
and Finance during the months March—August 1959. The bill was 
sponsored by the Securities and Exchange Commission, and sup- 
ported by the Bureau of the Budget. No one appeared in direct 
opposition to the provisions of the bill, although questions were 
raised by several industry representatives as to the need for certain 
amendments. The bill if enacted would result in no additional 
administrative cost to the Commission. 


NEED FOR LEGISLATION 


The general objective of the Securities Act of 1933 is to protect the 
public and investors against malpractice in the securities and financial 
markets. The statute provides for full disclosure of pertinent business 
and financial facts concerning new securities offerings to the public, 
and provides civil and criminal remedies for fraudulent and deceptive 
practices in the sale of securities. The statute contains provisions for 
enforcement by the Commission through administrative and injunctive 
actions and for the referral of evidence indicating violations to the 
Department of Justice for criminal prosecution. 

Experience in the administration of the act, naturally, over the years 
has given rise to various suggestions for its improvement and work- 
ability, which obviously could not all be anticipated at the time of 
original enactment. The Commission from time to time actively has 
engaged in a review program, and conducted conferences with inter- 
ested persons looking toward those changes in the legislation as might 
be deemed to be appropriate in the light of such experience, either by 
way of eliminating or revising unneeded provisions or by way of 
strengthening the act to preserve for the investing public the protection 
which was envisaged in the statute at the time it was passed. Some 
of such changes were incorporated in the legislative program which 
was considered and became law in 1954. In accordance with the 
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agreement then made with this committee, the Commission pursued 
further the subject of a revision program covering areas where it 
appeared changes were needed to afford adequate protection for 
investors in new securities. The instant bill is the result of successive 
proposals which the Commission has presented during the ensuing 
years. 

In view of the technical character of the amendments to the act 
being made by the bill, the nature of the amiendments may more easily 
be discussed by reference to the sections of the bill, as it is being 
reported. 


EXPLANATION OF THE BILL AS AMENDED BY THE COMMITTEE 


Section 1 would remove the obsolete reference in paragraph (5) of 
section 2 of the act to the Federal Trade Commission and substitute 
instead the Securities and Exchange Commission. 

Section 2 would eliminate the reference to the Philippine Islands 
in section 2(6) of the act. 

Section 3 would change the reference in section 9(a) to the United 
States Code to reflect modifications made in the numbering of its 
pertinent provisions. 

Section 4.—Clarification of jurisdictional standards for, and expan- 
sion of basis of, civil liabilities. 

Present law: Existing section 12(2) provides for civil liability on the 
part of any person who offers or sells a security by means of a pros- 
pectus or oral communication which includes a misleading statement 
of a material fact or which is misleading because of failure to state a 
material fact. 

Problem: (1) The question arises under the present section whether, 
in order for liability to attach, the mails or interstate facilities must 
be used in making the misrepresentation or whether the use of mails 
or interstate facilities in other aspects of the transaction is sufficient 
to create liability. There is a split on this question between the 
Courts of Appeal of the Second and the Fifth Circuits, on the one 
hand, and the Court of Appeals for the Seventh Circuit on the other. 
In the second circuit, in Schillner v. H. Vaughan, Clarke & Co. (134 F. 
2d 875 (1943)), the statute was construed so that delivery of securities 
through the mails was a sufficient use of the mails to create liability. 
A similar result was reached in the fifth circuit in Blackwell v. Bentsen 
(203 F. 2d 690 (C.A. 5, 1953) cert. dismissed, 347 U.S. 925 (1954)). 
In the seventh circuit in Kemper v. Lohnes (173 F. 2d 44 (1949)), the 
court held that in order to create liability under this statute, the 
misrepresentation complained of must have been transmitted through 
the mails or interstate facilities. 

(2) As presently enacted, section 11 of the act provides civil liabil- 
ities on the part of the issuer, directors, principal officers, underwriters, 
and certain other persons in the event of false or misleading statements 
or omissions in a registration statement, and section 12(2) contains 
provisions imposing civil liability on sellers which are applicable to 
the offer and sale of securities generally, whether they are registered 
or not. Under section 12(2), “any person who * * * offers or sells” 
a security by false or misleading statements is liable (subject to cer- 
tain defenses) “to the person purchasing such security from him.” 
Where an issuer, or person in control of an issuer, sells to a dealer 
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for public distribution and the dealer in turn sells to an investor, for 
example, it has been urged that the investor, in bringing an action 
under section 12(2), cannot go beyond his immediate ater (the dealer) 
and recover from the issuer—which may be the person actually re- 
sponsible for the false or misleading information used in the sale. 
Moreover, if the dealer or the issuer is an insolvent corporation, for 
example, so that adequate recovery cannot be obtained from it, the 
investor cannot necessarily recover directly from the individuals 
actually responsible for the false or misleading statements. Section 
15 provides for the imposition of liability on certain controlling per- 
sons, but not on other individuals. 

Persons who sign a document filed with the Commission in connec- 
tion with any offering containing an untrue statement or material 
omission, any person who makes or causes to be made such ‘untrue 
statement or material omission, every controlling person and the 
issuer should be civilly liable to any person (not knowing of such 
ao or omission) who receives or is shown a copy of the statement 

document in connection with a purchase of such securities, or 
ie relies directly or indirectly on such untrue statement or omission 
in connection with such purchase. As to the issues, there should be 
no defense of lack of knowledge of any untruth or omission in a docu- 
ment filed with the Commission. On the other hand, liability for 
false or misleading statements in an exempted offering should not be 
imposed on any officer, director, or other individua! associated with 
the offering if he sustains the burden of proof that he acted in good 
faith and did not know of the untruth or omission on which the action 
is based. Thus, directors and other individuals should not be liable 
except for actual misconduct or bad faith, but the issuing corporation 
should be absolutely liable for any false or misleading statements, 
even if innocently made. 

Remedy in the bill: (1) It is proposed that the jurisdictional 
language be separately stated so as to make it clear that the section 
would be applicable if there was any use of the mails or interstate 
facilities. This would conform the jurisdictional requirements to 
those contained in section 17(a), which provides the basis for in- 
junctive and criminal actions. 

(2) It is proposed that a new section 12(b) be added to the statute 
to provide clear civil liability on the part of those responsible for 
untrue statements of material facts or omissions to state material facts 
in any statement or document filed with the Commission in connection 
with an offering pursuant to an exemption under section 3(b) or 
section 3(c). Because of the proposed addition of section 12(b), the 
existing section 12 is to be designated section 12(a). 

Section 5 would amend section 13 the “statute of limitations” 
for actions for civil recovery, to cover the proposed amendment to 
section 12 of the act. 

Sections 6 and 7.—Implementation of provisions relating to the 
enjoining of vielen of, and enforcing compliance with, the act. 

Present law: Section 20(b) now provides that the Commission may 
obtain an injunction when it appears that any person is engaged or 
about to engage in any acts or practices which constitute or will 
constitute a violation of the act or any rule or regulation. Section 
20(c) now provides for appropriate courts, upon application by the 
Commission, to issue writs of mandamus commanding any person to 
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comply with the provisions of the act or any order of the Commission 
made in pursuance thereof. 

Problem: (1) Cases frequently arise after the act has been violated. 
While past violations are considered a sufficient basis for an injunction 
by the courts since they indicate the possibility of future violation, it 
would aid the Commission in its enforcement of the act if it were 
expressly stated that a past violation is a basis for an injunction, even 
though the violation may have been discontinued, as often occurs 
when the Commission discovers them. This change would conform 
the provisions of the act to the provisions of the Investment Company 
Act of 1940 and the Investment Advisers Act of 1940. Any injunctive 
relief is subject to the general discretionary powers of a court of 
equity and therefore not every violation would be a basis for an 
injunction. 

(2) The reference to mandamus contained in section 20(c) should 
be eliminated in view of the fact that the Federal Rules of Civil 
Procedure have abolished the writ as a separate and distinct type of 
action and provide that the same relief may be obtained by an appro- 
priate order. 

Remedy in the bill: (1) It is proposed that this section be amended 
so as to authorize an injunction also on a showing that a defendant 

“has engaged” in acts constituting a violation. 

(2) It is proposed to repeal section 20(c) dealing with writs of 
mandamus and provide a comparable remedy in section 20(b). 

Section 8 would amend section 22(a) of the act by changing the 
references in that section to the United States Code to reflect modifi- 
cation made in the renumbering of its pertinent provisions. 

Section 9.—Expanding the coverage of prohibitions against the filing 
of false or misleading material with the Commission. 

Present law: Section 24 now makes it a criminal offense for any 
person willfully in a registration statement filed under the act to make 
any untrue statement of a material fact or to omit to state any material 
fact required to be stated therein or necessary to make the statements 
therein not misleading. 

Problem: There is at present no section of the act which makes it 
unlawful willfully to file false or misleading applications, reports or 
documents, other than a registration statement. 

Remedy in the bill: It is proposed that section 24 be amended. to 
apply not only to a registration statement but to any application, 
report or other document filed under the act. Thus, for example 
under this amendment the criminal responsibility for false or mis- 
leading offering circulars and other documents filed pursuant to the 
Commission’s exemptive regulations promulgated under section 3(b) 
or section 3(c) would be the same as now exists in the case of registra- 
tion statements. 

Section 10.—Addition of provisions relating to prohibited activities. 

Present law: None. 

Problem: There exists no provision of the act expressly prohibiting 
any person, indirectly or through any other person, from violating the 
act or any rule or regulation thereunder. Furthermore, the statute 
should contain an explicit provision that aiders and abettors may be 
liable in civil and administrative proceedings. 

Remedy in the bill: The proposed amendment would prohibit 
persons from doing indirectly acts which they are prohibited from 
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doing directly and makes it unlawful for any person to aid, abet, or 


procure a violation by another person, removing any doubt that 
aiders and abettors may be liable in civil administrative proceedings. 
The provision does not in any manner constitute a limitation with 
respect to the applicability in criminal proceedings of section 2, title 
18, United States Code. 


COMMITTEE AMENDMENTS 


With one exception, the committee amendments are entirely of a 
typographical nature. The substantive committee amendment is 
that of striking section 3 from the bill as it was originally introduced. 
This section would have amended section 3(b) of the act to raise the 
amount up to which the Commission might grant an exemption 
from the registration provisions of the act from an aggregate offering 
price of $300,000 to one of $500,000. The committee is of opinion 
now, as it was in 1954 at the time a similar proposal was made, that 
a sufficient case has not been made for the need for the increase in the 
amount of the exemption. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing law 
in which no change is proposed is shown in roman): 


SECURITIES ACT OF 1933 
TITLE I 


* * + * ” * * 


DEFINITIONS 


Sec. 2. When used in this title, unless the context otherwise re- 
quires- 


* * * + * * + 
(5) The term “Commission” means the [Federal Trade Commis- 
sion] Securities and Exchange Commission. 
* * * * * a « 
(6) The term “Territory” means [Alaska,] Hawaii, Puerto Rico, 


[the Philippine Islands,] Canal Zone, the Virgin Islands, and the 
insular possessions of the United States. 


* * * * * * * 


EXEMPTED SECURITIES 

Sac.:8. Am): *:.*...° 

(b) The Commission may from time to time by its rules and regu- 
lations, and subject to such terms and conditions as may be pre- 
scribed therein, add any class of securities to the securities exempted 
as provided in this section, if it finds that the enforcement of this 
title with respect to such securities is not necessary in the public 


1 See H. Rept. 1542, to accompany S. 2846, 83d Cong., 2d sess., pp. 17-19. 
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interest and for the protection of investors by reason of the small 
amount involved or the limited character of the public offering; but 
no issue of securities shall be exempted under this subsection where 
the aggregate amount at which such issue is offered to the public ex- 
ceeds [$300,000] $500,000. 


* * * * * * * 
COURT REVIEW OF ORDERS 


Sec. 9. (a) Any person aggrieved by an order of the Commission 
may obtain a review of such order in the Court of Appeals of the 
United States, within any circuit wherein such person resides or has 
his principal place of business, or in the Court of Appeals of the Dis- 
trict of Columbia, by filing in such court, within sixty days after the 
entry of such order, a written petition praying that the order of the 
Commission be modified or be set aside in whole or in part. A copy 
of such petition shall be forthwith served upon the Commission, and 
thereupon the Commission shall certify and file in the court a tran- 
script of the record upon which the order complained of was entered. 
No objections to the order of the Commission shall be considered by 
the court unless such objection shall have been urged before the Com- 
mission. The finding of the Commission as to the facts, if supported 
by evidence, shall be conclusive. If either party shall apply to the 
court for leave to adduce additional evidence, and shall show to the 
satisfaction of the court that such additional evidence is material and 
that there were reasonable grounds for failure to adduce such evidence 
in the hearing before the Commission, the court may order such addi- 
tional evidence to be taken before the Commission and to be adduced 
upon the hearing in such manner and upon such terms and conditions 
as to the court may seem proper. The Commission may modify its 
findings as to the facts, by reason of the additional evidence so taken, 
and it shall file such modified or new findings, which, if supported by 
evidence, shall be conclusive, and its recommendation, if any, for the 
modification or setting aside of the original order. The jurisdiction 
of the court shall be exclusive and its judgment and degree, affirming, 
modifying, or setting aside, in whole or in part, any order of the 
Commission, shall be final, subject to review by the Supreme Court 
of the United States upon certiorari or certification as provided in 
[sections 239 and 240 of the Judicial Code, as amended (U.S.C., title 
28, secs. 346 and 347)] section 1254 of title 28, United States Code. 


* * * a * + * 


{cIVIL LIARILITIES ARISING IN CONNECTION WITH PROSPECTUSES AND 
COMMUNICATIONS] 


Src. 12. (a) Any person who— 

(1) offers or sells a security in violation of section 5, or 

(2) offers or sells a security (whether or not exempted by the 
provisions of section 3, other than paragraph (2) of subsection 
(a) thereof), [by the use of any means or instruments of trans- 
portation or communication in interstate commerce or of the 
mails,] by means of a prospectus or oral communication, which 
includes an untrue statement of a material fact or omits to state 
a material fact necessary in order to make the statements, in 


69017°—60 H. Rept., 86-2, vol. 7——-7 
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the light of the circumstances under which they were made, not 
misleading (the purchaser not knowing of such untruth or omis- 
sion), and who shall not sustain the burden of proof that he did 
not know, and in the exercise of reasonable care could not have 
known, of such untruth or omission, shall be liable to the person 
purchasing such security from him, who may sue either at law 
or in equity in any court of competent jurisdiction, to recover the 
consideration paid for such security with interest thereon, less 
the amount of any income received thereon, upon the tender of 
such security, or for damages if he no longer owns the security [.]; 
Provided, That the provisions of clause (2) of this section shall apply 
only where the mails or any means or instruments of transportation or 
communication in interstate commerce is used, directly or indirectly, 
in connection with or in furtherance of such offer or sale or any 
related act or transaction. 

(b) In case any statement or document filed with the Commission in 
connection with an offering of securities pursuant to an exemption under 
section 3(b) or section 3(c), on the date of such statement or document, 
contained an untrue statement of a material fact or omitted to state a 
material fact required by the Commission’s rules and regulations to be 
stated therein or necessary to make the statements therein, in the light of 
the circumstances under which they were made, not misleading, any 
person (not knowing of such untruth or omission) who receives or is 
shown a copy of such statement or document in connection with a purchase 
of such securities, or who relies directly or indirectly on such untrue 
statement or omission in connection with such purchase, may, either at 
law or in equity, in any court of competent jurisdiction, sue the issuer, 
any person who signed such statement or document, and any person who 
made or caused to be made such untrue statement or omission therein, to 
recover the consideration paid for such security with interest thereon, less 
the amount of any income received thereon, upon the tender of such 
security to the person sued, or for damages if he no longer owns the 
security. No person other than the issuer shall be liable as provided 
herein if he shall sustain the burden of proof that he acted in good faith 
and did not know of the untruth or omission on which the action is based. 
Every person who becomes liable to make payment under this subsection 
may recover contribution as in cases of contract from any person who if 
sued separately would have been liable to make the same payment, unless 
the person who has become liable was primarily at fault. 


[LIMITATION OF ACTIONS] 


Sec. 13. No action shall be maintained to enforce any liability 
created under section 11, [or] section 12(a@)(2) or section 12(6) unless 
brought within one year after the discovery of the untrue statement 
or the omission, or after such discovery should have been made by 
the exercise of reasonable diligence, or, if the action is to enforce a 
liability created under section 12(@)(1), unless brought within one 
year after the violation upon which it is based. In no event shall any 
such action be brought to enforce a liability created under section 11, 
[or] section 12(a)(1) or section 12(b) more than three years after the 
security was bona fide offered to the public, or under section 12(a) (2) 
more than three years after the sale. 

* - * x + ” * 
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[INJUNCTIONS AND PROSECUTION OF OFFENSES] 


Suc. 20. (a) * * * 

(b) Whenever it shall appear to the Commission that any person 
[is engaged or about to engage] has engaged, is engaged, or is about to 
engage in any acts or practices [which constitute or will constitute] 
constituting a violation of the provisions of this title, or of any rule or 

regulation prescribed under authority thereof, or that any person has 


failed to comply with the provisions of this title, any rule or regulation 


prescribed under authority thereof, or any order of the Commission made 
wn pursuance thereof, it may in its discretion, bring an action in any 
district court of the United States, United States court of any Terri- 
tory, or the United States District Court for the District of Columbia 
to enjoin such acts or practices, and to enforce compliance with this 
title or any such rule, regulation or order. [[, and] Upon a proper 
showing that such person has engaged, 1s engaged or 18 about to engage 
in any such act or practice, or that he has failed to comply with this title 
or any such rule, regulation, or order, a permanent or temporary injunc- 
tion, [or] restraining order, or other order shall be granted without 
bond. The Commission may transmit such evidence as may be avail- 
able concerning such acts or practices to the Attorney General who 
may, in his discretion, institute the necessary criminal proceedings 
under this title. Any such criminal proceedings may be brought either 
in the district wherein the transmittal of the prospectus or security 
complained of begins, or in the district wherein such prospectus or 
security is received. 

[(c) Upon application of the Commission the district courts of the 
United States, the United States courts of any Territory, and the 
United States District Court for the District of Columbia, shall also 
have jurisdiction to issue writs of mandamus commanding any person 
to comply with the provisions of this title or any order ‘of the Com- 
mission made in pursuance thereof.] 

* x x « * a % 


JURISDICTION OF OFFENSES AND SUITS 


Sec. 22. (a) The district courts of the United States, the United 
States courts of any Territory, and the United States District Court 
for the District of Columbia shall have jurisdiction of offenses and 
violations under this title and under the rules and regulations pro- 
mulgated by the Commission in respect thereto, and, concurrent with 
State and Territorial courts, of all suits in equity and actions at law 
brought to enforce any liability or duty created by this title. Any 
such suit or action may be brought in the district wherein the defend- 
ant is found or is an inhabitant or transacts business, or in the district 
where the offer or sale took place, if the defendant participated therein, 
and process in such cases may be served in any other district of which 
the defendant is an inhabitant or wherever the defendant may be 
found. Judgments and decrees so rendered shall be subject to re- 
view as provided in [sections 128 and 240 of the Judicial Code, us 
amended (U.S.C., title 28, secs. 225 and 347).] section 1254, 1291, 
1292 and 1293 of title 28, United States Code. No case arising under 
this title and brought in any State court of competent jurisdiction 
shall be removed to any court of the United States. No costs shall 
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be assessed for or against the Commission in any proceeding under 
this title brought by or against it in the Supreme Court or such other 
courts. 

* * 7 * * * * 


[Penatties] 


Sec. 24. Any person who willfully violates any of the provisions of 
this title, or the rules and regulations promulgated by the Commission 
under authority thereof, or any person who willfully, in registration 
statement, application, report or document filed under this title or any 
rule or regulation thereunder, makes any untrue statement of a material 
fact or omits to state any material fact required to be stated therein 
or necessary to make the statements therein not misleading, shall 
upon conviction be fined not more than $5,000 or imprisoned not 
more than five years, or both. 

7 * * > * * 7 


ASSOCIATED PERSONS 


Sec. 29. It shall be unlawful for any person indirectly, or through or 
by means of any other person, to do any act or thing which it would be 
unlawful for such person to do directly under the provisions of this title 
or any rule or regulation thereunder. It shall be unlawful for any per- 
son to aid, abet, counsel, command, induce, or procure the violation of 
any provision of this title or any rule or regulation thereunder by any 
other person. These provisions shall not constitute a limitation with 
respect to the applicability to this title of section 2 of title 18, United 
States Code. 
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86TH CONGRESS HOUSE OF REPRESENTATIVES Report 
2d Session No. 2181 





PUBLIC WORKS APPROPRIATION BILL, 1961 
Avuaust 26, 1960.—Ordered to be printed 


Mr. Cannon, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H.R. 12326] 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H.R. 12326) 
making appropriations for civil functions administered by the Depart- 
ment of the Army, certain agencies of the Department of the Interior, 
the Atomic Energy Commission, the Tennessee Valley Authority, 
and certain study commissions, for the fiscal year ending June 30, 
1961, and for other purposes, having met, after full and free con- 
ference, have agreed to recommend and do recommend to their 
respective Houses as follows: 

hat the Senate recede from its amendments numbered 3, 8, 9, 
and 14. 

That the House recede from its disagreement to the amendments 

of the Senate numbered 11, 12, 16, and 18, and agree to the same. 


Amendment numbered 1: 
That the House recede from its disagreement to the amendment of 
the Senate numbered 1, and agree to the same with an amendment 


as follows: 
In lieu of the sum proposed by said amendment insert $12,023,600; 


and the Senate agree to the same. 


Amendment numbered 2: 
That the House recede from its disagreement to the amendment of 
the Senate numbered 2, and agree to the same with an amendment 


as follows: 
In lieu of the sum proposed by said amendment insert $706,491 600; 


and the Senate agree to the same. 
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Amendment numbered 5: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 5, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $71,896,000; 
and the Senate agree to the same. 


Amendment numbered 6: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 6, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $4,893,000; 
and the Senate agree to the same. 


Amendment numbered 7: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 7, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $3,943,000; 
and the Senate agree to the same. 


Amendment numbered 13: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 13, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $4,290,000; 
and the Senate agree to the same. 


Amendment numbered 15: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 15, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $10,800,000; 
and the Senate agree to the same. 


Amendment numbered 17: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 17, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $2,451,- 
210,000; and the Senate agree to the same. 


Amendment numbered 19: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 19, and agree to the same with an amendment 
as follows: 

In lieu of the sum proposed by said amendment insert $212,750,000 ; 
and the Senate agree to the same. 


Amendment numbered 21: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 21, and agree to the same with an amendment as 
follows: 

In lieu of the sum proposed by said amendment insert $1,550,000; 
and the Senate agree to the same. 
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Amendment numbered 22: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 22, and agree to the same with an amendment as 
follows: 
os In lieu of the sum proposed by said amendment insert $1,250,000; 
» and the Senate agree to the same. 


The committee of conference report in disagreement amendments 
numbered 4, 10, and 20. 
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CLARENCE CANNON, 
Louis C. Rasavt, 
MicwakE.t J. Kirwan, 
Ben F. JENSEN, 
JOHN TABER, 
Managers on the Part of the House. 





3 ALLEN J. ELLENDER, 

3 Cart HayDEN, 

: Ricwarp B. Russ£.1, 
a Joun L. McC.e.ian, 


A. Wituis RoBertson, 
Lister HI11, 

SpressarRD L. HOLLAND, 
WarREN G. Maanuson, 
Rost. S. Kerr, 

Cuinton P. ANDERSON, 
Henry Dworshak, 
Mitton R. Youne, 
Kari Munpt, 

4 MarGarRET CHAsE SMITH, 
Managers on the Part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF 
THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the Senate 
to the bill (H.R. 12326) making appropriations for civil functions 
administered by the Department of the Army, certain agencies of the 
Department of the Interior, the Atomic Energy Commission, the 
Tennessee Valley Authority, and certain study commissions, for the 
fiscal year ending June 30, 1961, and for other purposes, submit the 
following statement in explanation of the effect of the action agreed 
upon and recommended in the accompanying conference report as to 
each of such amendments, namely: 


TITLE I—CIVIL FUNCTIONS, DEPARTMENT OF THE ARMY 
Rivers AND Harpors AND FLoop CoNnTROL 


GENERAL INVESTIGATIONS 


Amendment No. 1: Appropriates $12,023,000 instead of $10,895,800 
as proposed by the House and $13,062,800 as proposed by the Senate. 
The funds provided are to be distributed as follows: 
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Budget esti- Conference 
Item mate for fiscal allowance 
year 1961 
GENERAL INVESTIGATIONS 
Examinations and surveys: 
Se niin em mnnewebeenene $880, 000 | $1, 320, 000 
EE Ee a ee 2, 720, 000 4, 000, 000 
Beach erosion cooperative studies_......-..----- 150, 000 150, 000 
Special studies: 
San Francisco Bay survey ---..------------ 400, 000 500, 000 
Obie River Basin review... .. ....-.nccccens 400, 000 400, 000 
Great Lakes Harbor survey__-..----------- 107, 000 264, 000 
Coordination studies with other agencies-__-_-- 150, 000 150, 000 
Rampart Canyon, Alaska_.......-.-------- 100, 000 225, 000 
pn wie 850, 000 850, 000 
Hudson River (siltation) studies_......._-- 90, 000 90, 000 
Potomac River review_..............------ 400, 000 400, 000 
Colesato, Bivar, TOK a iiici odd < cabin dom deiens 118, 000 118, 000 
eres oe enemadinnintia nuns % 250, 000 321, 000 
Subtotal, examinations and surveys- ----_-- 6, 615, 000 8, 788, 000 
Collection and study of basic data: 
Stream gaging (U.S. Geological Survey) -..-.---- 235, 000 235, 000 
Precipitation studies (U.S. Weather Bureau) ----- 340, 000 340, 000 
Fish and wildlife studies (U.S. Fish and Wildlife 
Mermiet) cats. icisesile ob io wcLlegdlose. 50, 000 50, 000 
International water studies__.-........-.------ 60, 000 60, 000 
Subtotal, collection and study of basic data__-_- 685, 000 685, 000 
Research and development: 
Beach erosion development studies__........---- 200, 000 200, 000 
eG BORin 5 one a bbc nee poncecsausbhon 150, 000 150, 000 
Civil works investigations_...............-.---- 1, 200, 000 1, 200, 000 
Mississippi Basin model: 
Construction... .. 6 iin Cia UAE 700, 000 700, 000 
Mississippi River comprehensive study -- -- -- 150, 000 150, 000 
Subtotal, research and development_..._.-| 2,400,000 | 2, 400, 000 
Arkansas-Red River pollution survey_.........------]----------- 150, 000 
Total, general investigations_._.........-.-.-- 9, 700, 000 | 12, 023, 000 


Budgeted funds for the Missouri River slack-water navigation 
study and the Garfield, Utah, small-boat harbor have been disallowed. 

Within the amount provided for the flood control studies, $10,000 is 
to be used on the J. Percy Priest Reservoir study. 


CONSTRUCTION, GENERAL 


Amendment No. 2: Appropriates $706,491,600 instead of $662,622,- 
300 as proposed by the House and $737,884,600 as proposed by the 
Senate. The conferees are in agreement that funds appropriated 
under this item should be allocated as set forth in the following 
tabulation: 
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TITLE II—DEPARTMENT OF THE INTERIOR 
BurEAvu OF RECLAMATION 
GENERAL INVESTIGATIONS 


Amendment No. 6: Appropriates $4,893,000 instead of $4,575,000 
as proposed by the House and $5,376,000 as proposed by the Senate. 
The increase above the House figure is distributed as follows: 


Evaporation reduction materials and methods_.___.___...._-.------ $100, 000 
Middle Gila River project, Arizona- -------- aaa Re eS. ges 10, 000 
W. C. Austin aa Dawe: A... aed Lee cue - re 
Opal project, Wyoming___------- Rear aes insincere 
Lahontan Basin, Calif.-Nev___.....-.------ . ae ee 2, 000 
For general distribution - __-_-_- . 25, 000 


Amendment No. 7: Provides that $3,943,000 of the funds provided 
for “General investigations” shall be derived from the reclamation 
fund instead of $3,375,000 as proposed by the House and $4,426,000 
as proposed by the Senate. 

Amendment No. 8: Strikes language inserted by the Senate provid- 
ing funds for the “General investigations (special currency program).”’ 


CONSTRUCTION AND REHABILITATION 


Amendment No. 9: Appropriates $166,444,880 as proposed by the 
House instead of $173,855,200 as proposed by the Senate. The con- 
ferees are in agreement that the funds provided in this item are to be 
allocated to projects and activities as shown in the following tabulation: 
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The increase of $140,000 above the House figure provided for the 
Central Valley project is to be used on the Cow Creek unit (Trinity 
division, California). 

The conferees of both Houses are in agreement that up to 15 percent 
of the $4,606,000 provided for the Columbia Basin project may be 
transferred to this project for unforeseen contingencies if necessary. 

Amendment No. 10: Reported in disagreement. 


OPERATION AND MAINTENANCE 


Amendment No. 11: Appropriates $31,443,000 as proposed by the 
Senate instead of $31,000,000 as proposed by the House. 


LOAN PROGRAM 


Amendment No. 12: Appropriates $11,642,825, as proposed by the 
Senate instead of $9,742,825 as proposed by the House. 


GENERAL ADMINISTRATIVE EXPENSES 


Amendment No. 13: Appropriates $4,290,000 instead of $4,200,000 
as proposed by the House and $4,320,000 as proposed by the Senate. 


ADMINISTRATIVE PROVISIONS 


Amendment No. 14: Strikes language inserted by the Senate. 

The Senate language providing a salary increase for the Com- 
missioner of the Bureau of Reclamation has been deleted without 
prejudice. The conferees recognize the outstanding manner in which 
the present incumbent has discharged his duties. The purpose of the 
provision was to correct the inequity resulting from the failure to make 
the recent classified pay raise applicable to officials covered by the 
Executive Pay Act. As over 200 employees are involved in this 
category, it was believed that, in lieu of individual corrective action, 
the matter should await appropriate consideration by the legislative 
committee. 

BoNNEVILLE PowER ADMINISTRATION 


OPERATION AND MAINTENANCE 


Amendment No. 15: Appropriates $10,800,000 instead of $10,- 
750,000 as proposed by the House and $10,850,000 as proposed by the 
Senate. 

SOUTHWESTERN PownR ADMINISTRATION 


OPERATION AND MAINTENANCE 


Amendment No. 16: Appropriates $1,250,000 as proposed by the 
Senate instead of $1,200,000 as proposed by the House. 
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TITLE III—INDEPENDENT OFFICES 
Atomic ENerGy CoMMISSION 


OPERATING EXPENSES 


Amendment No. 17: Appropriates $2,451,210,000 instead of 
$2,450,560,000 as proposed by the House and $2,452,960,000 as 
proposed by the Senate. 

The increase above the House figure is for the following: 

Reactor Development, nuclear technology and general support, direct 
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Amendment No. 18: Strikes House language limiting the amount 
for the airplane propulsion reactor program to $58,000,000. 


PLANT ACQUISITION AND CONSTRUCTION 


Amendment No. 19: Appropriates $212,750,000 instead of $208,- 
500,000 as proposed by the House and $223,000,000 as proposed by 
the Senate. 

Of the increase above the House figure, $3,500,000 is for a nuclear 
power reactor at McMurdo Sound in the Antarctic. These funds, 
plus the $1,500,000 already made available for this purpose by the 
Department of the Navy, are to be used for full funding of the reactor. 

The remaining portion of the increase above the House figure 
provides $750,000 for a radiation laboratory at the University of 
Notre Dame. 

The Senate proposed also to provide for planning and engineering 
of a materials research laboratory at the University of Illinois. The 
program which would be carried on in this laboratory is the same as 
that being sponsored by the Advance Research Projects Agency of the 
Department of Defense. Under this program, contracts are made 
with universities which provide for amortization of laboratories to be 
constructed by the universities. It is considered equitable that the 
laboratory at the University of Illinois be constructed on the same 
basis. The conferees of both Houses are in agreement that a labora- 
tory financed in this manner should be considered as either an AEC 
or an ARPA project. 

Amendment No. 20: Reported in disagreement. 


U.S. Srupy Commisston—SovutuHeast River Basins 
SALARIES AND EXPENSES 


Amendment No. 21: Appropriates $1,550,000 instead of $1,500,000 
as proposed by the House and $1,600,000 as proposed by the Senate. 
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U.S. Srupy Commission—TExas 
SALARIES AND EXPENSES 


Amendment No. 22: Appropriates $1,250,000 instead of $1,200,000 
as proposed by the House and $1,300,000 as proposed by the Senate. 
CLARENCE CANNON, 
Louis C. Rasavt, 
Micuaeu J. Kirwan, 
Ben F. JENSEN, 
JoHN TABER, 
Managers on the Part of the House. 
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